Google 



This is a digital copy of a book lhal w;ls preserved for general ions on library shelves before il was carefully scanned by Google as pari of a project 

to make the world's books discoverable online. 

Il has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one thai was never subject 

to copy right or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often dillicull lo discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher lo a library and linally lo you. 

Usage guidelines 

Google is proud lo partner with libraries lo digili/e public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order lo keep providing this resource, we have taken steps to 
prevent abuse by commercial panics, including placing Icchnical restrictions on automated querying. 
We also ask that you: 

+ Make n on -commercial use of the files We designed Google Book Search for use by individuals, and we request thai you use these files for 
personal, non -commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort lo Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each lile is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use. remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 

countries. Whether a book is slill in copyright varies from country lo country, and we can'l offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through I lie lull lexl of 1 1 us book on I lie web 
al |_-.:. :.-.-:: / / books . qooqle . com/| 



L.L. 
USA 
Vr. ioo 




{ 



9* 9 



REPORTS 






AND 



DISSERTATIONS, 



IN TWO PARTS. 



PART I. 

REPORTS OP CASES DETERMINED IN THE SUPREME COURT OF THE STATE OF 

VERMONT, IN THE TEARS 1789, 1790, AND 1791. 

PART II. 

DISSERTATIONS ON THE STATUTE ADOPTING THE COMMON LAW OF ENGLAND, THE 
STATUTE OF CONVEYANCES, THE STATUTE OF OFFSETS, AND ON THE 

NEGOTIABILITY OF NOTES. 

WITH AN APPENDIX, 

Containing Forms, of Special" Pleadings in Several Cases ; Forms of 

Recognizances ; of Justices Records, and of 

Warrants of Commitment. 



By NATHANIEL CHIPMAN, 

Late Chief Justice, 



SECOND EDITION. 



JVCTTTi AND : 

PUBLISHED BY TUTTLE & CO., 

1871. 



p \ 

2 2 FEB 1964 



DISTRICT OP VERMONT, TO WIT. 

Be it remembered^ That on the twenty-first day of January, 
in the Seventeenth year of the Independence of the United States 
of America, the Hon. Nathaniel Chipman, of Rutland, in the said 
District, Esq., hath deposited in this office, the title of a Book, the 
right thereof he claims as Author, in the words, letters and figures 
following, to wit : 

REPORTS AND DESSERTATIONS, 
IN TWO PARTS. 

Part I. 

Reports of Oases determined in the Supreme Oourt of the State 
of Vermont, in the years 1789, 1790 and 1791. 

Part II. 

Dissertations on the Statute adopting the Common Law of England 

the Statute of Conveyances, the Statute of Offsets, 

and on the Negotiability of Notes. 

With an Appdndix, 

Containing Forms of Special Pleadings in several cases ; Forms of 
Recognizances ; of Justice Records, and of War- 
rants of Commitment. 

By Nathaniel Chipman, 
Late Chief Justice. 

In conformity to the Act of the Congress of the United States, 
entitled, "An Act for the encouragement of learning, by securing 
the copies of Maps, Charts and Books to the authors and pro* 
. prietors of said copies during the time therein mentioned." 

Frederick Hill, 
CUrk of the District of. Vermont. 



PART I. 



REPORTS OF CASES 



tlETERMINED IN THE 



SUPREME COURT 



OF THE 



STATE OF VERMONT. 



PREFACE TO THE REPORTS. 

I do not apprehend any apology, for publishing the following 
reports, to hi necessary. In our mole of practice, a doubt lest 
the principles of sonn determinations may have been erroneous, 
ought not to bs a reasm for withholding their .publication. It is 
well known that the mixi-ns **nl precedents of the English law do 
not, with us, apply in all cases. From a difference of Government 
and a difference of customs, the reason of cases frequently differs. 
The English common law writers fail us in m:my instances. It be- 
comes necessary, therefore, to investigate principles, and establish 
precedents for ourselves. While former decisions rest only in the 
memory of the judge, overburthened in term, and perp exed with 
a multiplicity of cases ; or in the memory of the counsel, fre- 
quently under a powerful bias, in the recollection and statement, 
little assistance, in establishing uniform principles, can be expected 
from precedents. Such is the order of Courts and the mode of 
practice in this State, that the Judges can have little opportunity 
for deliberation. They are necessitated to form thair opinions, as 
I may say, in transitu, and on the urgency of occasion. It is, 
I therefore, of importance to them, and to the public, that they 
should have an opp>rtuntity of reviewing as well what is wrong as 
what is right in their decisions. This miy enable them to correct 
their former errors, and, at leisure, to discover those principles of 
justice, and the exceptions and limitations of each, which might 
have escaped their utmost sagacity in the hurry of the Circuit. 
It may assist them, no less, in tracing, establishing and rendering 
familiar, on every emergency, those permanent principle's, of which 
they had, perhaps caught only a glance on the occasion. 

In the following cises there is but one instance of a difference 
of opinion with the Judges. It was not practiced for the Judges 
to give their opinions seriatim on those points in which they were 
agreed. I conceived it necessary to mention this, lest I should be 
thought to have omitted the arguments of my brethren on the 
bench. 

Rutland, September 3, 1792. 



PUBLISHERS' PREFACE. 



The publishers having had many calls from the legal profession 
in the State and throughout the country for Nathaniel Chipman's 
Reports, after having procured a copy, republish them verbatim. 
The great demand lor this report, containing as it does the de- 
cisions in the important cases of 1789, 1790 and 1791,. can now 
be supplied. 

TUTTLE & CO., Publishers. 

Rutland, February 1st, 1871. 
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Clark vs. Campbell, - 30 

Conant vs. Bicknel, - - - . - - - - g A 

D. 

Douglass~vs. Spooner - - 38 

H. 

Havens vs. Griffin, - - - - - -"• -23 

I. 

Ivers vs. Chandler, - - - . - . . 32 

L. 

Lyon vs. Ide, - - - 27 

Ludlow vs. Gill, - - - 33 

M. 

M'Kenzie vs. Putney - 9 

Morrison & Freeman vs. Shattuck, et al, - - . 19 

P. 

Paine vs. Ely & Ely, 11 

Paine & Morris vs. Smead, ------ 51 

Parker vs. Parker, - - 17 

Pierson vs. Hovey, et al 9 - - - - - - 40 

R. 

Rhodes vs. Risley, -. 44 

Rich vs. Wait, - - - 35 



NAMES OP CASES — CONTINUED. 



S. 

Shattuck vs. Tucker, 35 

State of Vermont vs. Annice, (9 

State of Vermont vs. Marsh, 17 

State of Vermont vs. Mather, 18 

Stoddard vs. Allen, - - - - - * - - -24 

U. 
Underbill vs. Smith, 42 

W. 
Wier vs. Church, --49 



ORANGE COUNTY 



Dec. adj'd term 
1789. 



Nathaniel Chipman, Esq., Chief Justice. 

Noah Smith, Esq., and ) ,, . . , T % 
Samuel Knight, Esq., Amstant Ju ^ e8 - 



Statk of Vermont. 
vs. 

Annice. 



State 

vs. 

Annice. 



On an indictment for adultery with one E . 

Farrandy Attorney for the State, produced E -, 

as a witness to prove the fact. 

Buck, for Annice, objected, that no' person shall be 
allowed to testify his guilt or turpitude to convict an- 
other. v 

By the Court. — She ought not, in this case, to be 
admitted. 

In the same cause reputation was offered in evidence was^oVadmit 8 - 

, . . , ted to testify. 

to prove Annice s marriage. 

Court. — In this cause, which is a criminal prosecu- 
tion, reputation cannot be admitted. Though in an Reputation of 

m a marriage not 

action on the case for crim. con. it might be admitted, avowed. 
Verdict. — Not Guilty. 



Dec. adjourned 

Stedman ex dem. M'Kenzie, term » im 

vs. 
J. Putney. 

Ejectment for lands in Tunbridge, on the second di- ^SmV'Ken* 
vision of the original right of . Vs. 

J. Putney. 
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BTKenzie On trial to the jury, it was objected by the defend- 

vs. 

j. Putney, ant's counsel, that it does not appear that the warning 
objection— ^ or * ne proprietor's meeting was published according to 

Jlar^V^tnelaw; and the clerk has not inserted that the pro- 
proprietor's re- 



cords that the pnetor s meeting was regularly warned. It is not, 

proprietor's 

meeting was therefore to be presumed, nor proved ahuna. 

legally warned. r * 

Court. — The better way is for the clerk to insert 

way 18 to e insert the warning in the records, and that the same was pub- 
not conclusive, lished according to law. In which case it will be pre* 
sumed to be so, prima facie. 

But if it be ommitted, as the publication is not 

a corporate act of the proprietors, but something 

As the pubu- preparatory ; the records are not so conclusive as other 

cation is not a A . x " 

other ra roof ma^ P r00 ^ As ^° ^ e publication itself in the papers, there 
elusive!™ con i sn0 office,. no repository, to which application can be 
made on occasion. Witnesses may therefore be ad- 
mitted to prove this point. 

Buck, for. the plaintiff, offered in evidence a vote of 
the proprietors, reciting a neglect of their committee 
to make return of the second division, and directing a 
completion. 

The defendant^ counsel objected, that the vote was 
passed since the commencement of this action. 

If there was * 

no title at the Court. — If there was no title at the commencement 

commencement 

cannot beaided °f * ne su * fc > i fc cannot, as to the purposes of this suit, 
doneafierwards be aided by any subsequent act. 

Objection allowed. 
Buck, on the part of the plaintiff, moved that he 
might be allowed to prove, by witnesses, the division, 
draught, and acceptance. 

To which Jacob and Farrand, for the defendant, 
objected. 
div\sFo r n P u e nde? Court. — Partition can be only by deed, or in the 
be proved by method pointed out by Statute. In the first case, it 

the records only 

must be proved by the deed ; in the latter, by the pro- 
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prietor's records. You might as well prove a convey- 
ance by parole evidence, as severance. 
Verdict^ not guilty. 



m Dec. adjourned 

„ • — t- term, 1789. 

Elijah Paine, Esq., 

vs. Paine 

vs. 

Joel Ely and Joel Ely, Jr. Ely « etc - 

This was an action on a bond assigned by the sheriff 
of Windsor County to the plaintiff, conditioned, that t0 ^i? he ^ e n f 
Joel Ely, then a prisoner in the common goal in said fy'him^or^et- 
Windsor, on execution at the plaintiff's suit, should not to the liberties 

, ... of" the prison. 

depart the liberties of said prison, etc. (in common 

form). Breach assigned, that the said Joel did de- p^JJ^,^! 

part, contrary to the condition ; wherefore, etc. parte * etc ' 

Buck, for the defendants, plead a very lengthy plea 
in* bar, the substance of which was, that after the ex- 
ecution of said bond, viz., on the 29th day of June, 
1789, the said Joel Ely made application to Elias 
Weld, one of the judges of the County Court, for said 
county, who thereupon issued his citation for the said 
Paine to appear at on , bofore Elijah Kob- 

inson, one of the Judges for the County Court for said Piea.-That 

° J the prisoner, 

County, and John Weld, Esq., Justice of the Peace, defendants n °7 
to show cause why the said Joel should not be admitted chared 8 under 
to the insolvent debtor's oath ; which citation wasregu- lating goai™lnd 

ii i mi goalers. 

larly served, etc. That on at the said E. 

R. and J. W. proceeded to examine the said Joel, and 
did administer the oath, and gave a certificate thereof 
agreeably to the Statute in such case made and pro- 
vided : That the said Joel thereafter remained within 
the said prison and the liberties thereof, for the space 
of twelve hours. That no provision being made for his 
support, as directed by the Statute, he departed. That 
until that time he had kept within the liberties of the 
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Paine 

Vb 

Ely, etc. 



Demurrer. 



Counsel for 
plaintiff. 



Counsel for 
defendants. 



said prison, according to the condition of the said 
bond. 

To this there was a demurrer and joinder in de- 
murrer. 

By Hutchinson and Jacob, for the plaintiff, it was 
argued that the statute in this case* has erected a sum- 
mary jurisdiction, that the justices derive their authority 
solely from this statute, that they must pursue their 
authority precisely as pointed out by the statute, other- 
wise the whole is coram non judice. The statute re- 
quires that on application of a debtor con6ned, etc., to 
two Justices of the Peace, one of whom shall be Judge, 
etc., they, or either of them, shall issue a citation to 
the creditor or creditors at whose suit, etc., notifying 
them to appear before such Justices, at a time and 
place therein mentioned, to show cause, etc. That the 
citation in this case was not issued by the Justices who 
administered the oath, or either of them — therefore 
they had no jurisdiction. One set of Justices are not 
empowered by the statute to convene the creditors be- 
fore another set of Justices. 

Buck for the defendants. 

The statute, as it provides for the relief of poor 
debtors, is remedial, and ought to be construed liber- 
ally. E. W. had a right to issue a citation ; E. R. and 
J. W. are such Justices as have a right to hear, ex- 
amine, and administer the oath. There cannot, there- 
fore, be a want of jurisdiction, as argued by the plain- 
tiffs counsel. 

It is likewise a case against bail, who ought to be 
favored. It would be hard that either bail or princi- 
pal should be accountable for the doings of the Justi- 
ces. Their proceedings, if irregular, ought to be re- 
versed, but, until reversed, ought to be deemed valid — 
otherwise sheriffs and goalers, who are no judges in this 
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matter, may also be exposed. It was also insisted " that ?* l s ne 
such Justices," in the statute does not mean the same f E) y» etc - 
Justices who issued the citation, but similar Justices. 
Had it intended the same Justices, the word u afore- 
said" had been used. 

The plaintiff' 8 counsel in reply. 

This is not a remedial statute. If it gives a privi- piSntiffin 
lege to the debtor, at the same time it takes away the 
common law right of the creditor. It is a rule that 
all summary jurisdictions must confine themselves 
strictly to their powers. Neither writ of error nor 
certiorari will lie. If advantages cannot be taken of 
the irregularity in this way, the creditor has no redress, 
be the proceedings ever so illegal and unjust. They 
therefore prayed judgment for the plaintiff. 



reply. 



The Chief Justice delivered the unanimous opinion opinion of the 

r Court. 

of the Court. 

The statute in question gives a privilege to the 
debtor, in derogation of the common law right of the The statute is in 
creditor — the right of holding the debtor in custody the^common 
until he obtain legal satisfaction. This privi'edge is 
given to the debtor, not for his own sake, but for the 
sake of the public, who are interested in his labor, and 
in favor of humanity. The debtor does not demand a 
remedy against the creditor for an injury he has sua- 
tained. The statute is not, therefore, in a law sense, it f t in a 
remedial; but the case does not turn on this point. e Xi. enserem " 
The question is whether there has been any fatal irregu- 
larity in the proceedings of the Justices, and whether 
the plaintiff is proper here to take advantage of the ir- 
regularity, if any. 

The jurisdiction of the Justices, in the case under t io^ he gl?In di to 
consideration, is in derogation of the jurisdiction of the \\S% "casT 8 is 

. , . to be taken 

common law courts, the proceedings are summary, not strictly. 
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Paine -warranted by the course of common law proceedings 
Ely, etc. ^ but warranted solely by the statute. Blackstone ob- 
voi.3?p'.35.° m ' serves, after Sir Edward Coke, that " Particular juris- 
" dictions, derogating from the general jurisdiction of 
" the Courts of common law are ever taken strictly, 
" and cannot be extended farther than the express 
"letter of their privileges will warrant." This obser- 
vation is applicable to the mode of proceeding in the 
case under consideration, as well as to the jurisdiction 
pointed "nt by °f ^ ne Justices. The mode is pointed out and regu- 
be e stricUy par- lated, not by the common law, but solely by the 3tatute, 

sued. 

and must be strictly pursued. A different mode can- 
not be adopted, under pretence of its being more con- 
venient for the debtor, or for the Justices. This would 
be to assume an arbitrary power not warranted by law. 
In this case there has been clearly a deviation from the 
mode prescribed. The words of the statute, so far as 

words of the relates to the present question, are, " on application to 
" two Justices of the Peace, one of whom shall be a 
" Judge, etc., they, or either of them, shall issue a 
" citation to the creditor or creditors, at whose suit the 
" prisoner is confined, notifying him or them to appear 
4 before such Justices, etc." The word " such" is 
here a relative, referring to the Justices, to whom ap- 
• plication has been made, and who have issued the cita- 
tion, and has precisely the meaning of this expression, 

"Such Justi- " the same Justices, to whom application shall have 

cee," means the L i 

same Justices. « been made, as aforesaid." In the same sense the 
word occurs not less than ten times in this paragraph, j 
Absurdity of To give it the construction contended for by the de- 
struction, fendants counsel, would run the statute into absurdity 
and nonsense, thus : " On application to two Justices, 
u etc., they, or either of them, shall issue a citation to 
" the creditor or creditors, etc., to appear before some 
" suchlike Justices, etc., which citation shall be served 
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" on some suchlike creditor or creditors, at least twenty VB 



Paine 

vs. 
Ely, etc. 



" days before the time of appearance in some suchlike 
" citation, etc." It is clear from the statute that E. 
W. had no power to issue a citation to the creditor to 
appear before any Justices, of whom he was not to be 
one. This jurisdiction is not incident to the office of JMs jmisdio- 
Justice, but is given by the statute to those to whom office of justice! 
application is made. It might have been given to any 
other class of men, as, for instance, to any two Free- 
holders to whom, application shall be made. Had that 
been the case, no one would have thought that one 
Freeholder might have cited the creditor to appear be- 
fore other Freeholders. 

The consequence is, that the proceedings of E. K. 

j t ixr i 11 i Proceedings 

and J . W . are wholly irregular. are irregular. y 

The only remaining point is, whether the plaintiff is 
proper to take advantage of such irregularity here, be- 
fore reversal. 

" There is great difference between erroneous pro- a. wnf, 845. 

Parsons vs. 

%< cess, and irregular (that is, void) process ; the first L1 £ y jj lack Re 
" stands valid and good, until it be reversed. The ^ s# c * 
" latter is an absolute nullity from the beginning ; the 

4 party may justify under the first, until it be reversed ; 

' but he cannot justify under the last, because it was 

" his own fault that it was irregular and void at first." 

The citation was irregular ; the whole proceedings 

'.L'ne di 

are, therefore, void from the beginning, and do not are void, 
stand in the plaintiff's way. Besides there is no mode 
of reversal in this case. 

The bondsman is entitled to no particular favor ; he The surety is 

, . entitled to no 

has engaged against the default of the principal; to morefovorthan 
admit any excuse for him, which would not equally 
avail the principal, would be to deprive the sheriff or 
the creditor of their indemnity. 

See the above 

As to the principal, every man who procures a pro- v a l^/^ 8 ^* 



The proceed- 



16 



ORANGE COUNTY. 



Paine 

VB. 

Ely, etc 



cess (or, indeed, any proceeding at law) in his favor, 
irust see that it be regular, at his peril. 
There must therefore be 
Judgment for the Plaintiff. 



Dec. adjoarned 
term, 1789. ' 



Oliver. 



vs. 



Oliver 

vs. 

Chamberlain. 



Chamberlain, Sheriff. 

Escape on mesne process, for suffering one Gile, ar- 
rested at the suit of Oliver, to go at large. On not 
guilty, it appearing that Gile had absconded and was 
insolvent, the jury found for the plaintiff his whole debt 
in damages. 

Before the Court rendered judgment, they directed 

the plaintiff to enter into a rule, that the defendant, 

Chamberlain, should have the benefit of the judgment, 

i4ii, Powelvs! which 'had been obtained against Gile, the defendant 

Hord. . G 

indemnifying the jlaintiff from cost, which was done 
accordingly, and judgment was rendered for the plain- 
tiff for the whole of his debt. 



2. Ld. Ra\ 



- XT s^ Dec. adjourned 

Windsor County. term, no*. 



Parker 

va Parker 

us% vs. 

Parker. parker ' 

PETITION FOR DIVORCE. 

Exception was taken, that the citation in this case petition for a 

,, T , ph. r* i.ii.L divorce must be 

was not signed by a Judge ot this Uourt, but by a signed by a 

° J ° Judge of the 

Justice of the Peace. . Coart - 
Petition dismissed. 



State of Vermont Dec - ^S™ 6 * 

term, 1789. 
VS. 

John Marsh, Esq. B ?£ a 

• Marsh. 

This was an indictment against the defendant, John 
Marsh, for assaulting Joseph Marsh, constable for the ^SStS^iS* 

' ° r 7 opposing a con- 

town of H., in the execution of his office, and rescuing Bt * ble ' 

a horse taken by distress on a warrant for taxes. The 
defendant plead the general issue, not guilty. 

For the defendant, it was insisted that Joseph Marsh ^^SE^SS 
was not legally appointed to the office of constable. SowS? legaUy 
The votes, as it appeared in evidence, for this and other 
officers chosen at their annual town meeting, being 

X Hat ne was 

given in to the clerk, viva voce, which had been their givln n viva V voce 
usual mode, whereas, by the 31st Section of the Con- 
stitution of this State, " All elections, whether by the 

That he ought 

people, or in the General Assembly, shall be by ballot, to have been 
free and voluntary." lot * 

The chief Justice, in his charge to the Jury, gave charge to the 
his opinion on this point, in which the other Judges ury * 
. fully concurred. 

Whether the clause in the Constitution insisted on 
for the defendant extends to the choice of officers in 
2 
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Parker towns and lesser corporations, must be determined, Is 
Parker. ^y considering the subject matter ; and 2d, by compar- 
The 3ist sec- ing it with other parts of the Constitution. The framers 

tion of the Con- ' ° m 

stitution does f the Constitution were forming a plan for the general 

not extend to ~^ r fc> 

town office?8.° f government of the State. They do not appear to 
have had an eye to the internal regulation of lesser 
corporations. In this section they point out the mode 
of electing the officers to the general government, and 
in this view they confine it to elections by the people 
and General Assembly. " The people" here means 
the collective body of the people, who have a right to 
vote in such elections, and is used as synonymous to 
" Freemen" 

The word " Election" when the choice is to be by 
the people or freemen, is, in every part of the Consti- 
tution, used in the' same appropriate sense ; as in the 
7th Section, " In order that the Freemen of this State 
" may enjoy the benefit of elections as equally as may 
" be, each town within this State may hold elections 
" therein." For what purpose ? For the choice of 
Representatives. In the 10th Section : " On the day 
of election for choosing Representatives, etc." 

I am, therefore, clearly of opinion, that the 31st 
Section of the Constitution does not extend to the 
The above choice of town officers, and is to be laid wholly out of 
?aui l out olr the the case under your consideration. 

present casOf _.. T « i i i <• i «i 

The Jury found the defendant guilty. 



Dec. adjourned 
term, 1789. SlATB OF VfiKMONT, 

VB. 

Mather. 
s ^ 8 te Indictment for burglary — for breaking and x enter" 

Mather - ing the house of , at , on — — , be- 

tween the hours of twelve at night, and nine of the 
evening succeeding. 
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On demurrer, exception was taken to the indictment B ^ e 
for want of a noctanter ; that it was uncertain, from Matner - 
the indictment, whether the facts were committed by burglary quash- 

" ed tor want of a 

night or by day, and of this opinion were the Court, noctanter. 
and quashed the indictment. 



»™ J»„» Dec « adjourned 

■ ex aem. term, lm 

Gideon Chapin 

A. Scott. chapin 

vs. 

Ejectment for lands in Weathersfield. Scotfc - 

It was objected that the plaintiff had proved a title If pi am tiff, in 
to no more than three-fourths of the land in question ; mandthewhofe 
that, as h& had demanded the whole, he had failed in cover for apart. 
his proof. But, by the Chief Justice, and agreed by De 1 n B "x M e^m 
the Court, in ejectments the plaintiff shall recover ac- pSvis%t V ai? es 
cording to his right. If the whole be demanded, the 
Jury may find for a moiety, and it is good. 



D. Morrison & P. Freeman, D !e^im ied 

vs. 
W. Shattuck, J. Bond, R. Rice & A. Sawyer. 

IN CHANCERY. Morrison and 

Freeman 

This was a Bill in Equity, setting forth that in the shattuck, et ai. 
year of our Lord, 1752, W. Williams, Esq., of Pitts- 
field, in, etc., by virtue of a deed duly executed by 

Coates, now of , the original proprietor, was substance of 

seized in his demense, as of fee of and in the right No. e l ' 
If in Halifax, in the State of Vermont. That in the 
same year the said W. Williams, by deed under his 
hand and seal, duly executed, conveyed the right No. 
1, to Hugh Morrison, of , now deceased. That 
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M ?S3if ia from the time of ihe said W - Williams' said purchase' 
shattock, et ai. until the year 1783, he was possessed of a good deed 
from the said Coates to himself, of the same right. 
That on the 15th day of May, 1754, the said Hugh 
• Morrison, by deed, under his hand and seal, duly ex- 
ecuted, conveyed the said right to John Morrison, then 

of , who, en the 29th day of February, 1788, by 

deed under, etc., conveyed the said right to your 
orators (except 100 acres on the west side of said 
right). 

And the said orators further show, that the deed 
from the said Coates not being recorded, William Shat- 

tuck, of , in April, 1783, by misrepresentation, 

obtained it from the said W. W. That the said W. S. 
knowing that the said H. M. had a deed from the said 
W. W. and the said J. M., from the said H. M., 
of the said right No. 1, with an intent of de- 
frauding the said J. M. for a trifling consider- 
ation, on the 26th day of June, 1783, obtained 
a deed from the said Coates to himself, and gave up to 
the said Coates the deed given to the said W. W., as 
aforesaid, the said Coates being then incapable of trans- 
acting business. And the said orators further show, 
that the said W. S. afterwards sold the said right No. 
1, to Jonas Bond, of G., who, in September, 1786, 
sold 200 acres, part of said right, to Reuben Rice and 

William Rice, of ; and the 1st day of March, 

3787, the said J. B. sold 50 acres, part, etc., to James 
Knapp, and in December, 1787, sold the remainder to 
Abner Sawyer, of . 

That the said J. K. claims no part of the right con- 
veyed to the orators. , 

That the said R. R., W. R. and A. S. had brought 
an action of ejectment for the said right, against the 
orators, which is now depending, and that they are 
without remedy, save in this Court, etc. 
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They therefore pray an injunction to stay proceed- ^J^V** 
ings at law. That the said deed from Coates to W. S. shattuck, et ai. 
may be set* aside, and the said R. R., W. R. and A. S. 
may be ordered to release to the orators, or grant such 
other relief, etc. 

To which bill the defendants W. R., R. R. and A. Three defend- 

. ants demur. 

S. demurred, not confessing, etc. 

W. Shattuck, the other defendant, also demurred Fourth defend- 
ant demurs 
Severally. separately. 

The defendants W. R., R. R. and A. S. were first 
heard on the demurrer. 

For these defendants, it was insisted, that by the 
plaintiff's own showing, the defendants have not been 
guilty of any fraud. They have purchased the title 
bona fide, without notice of any equity in another. At the C °tn°ce de- 
the time of their purchase, there was no pretence of 
right in the plaintiffs, who have since purchased and 
revived a dormant claim. The persons, under whom 
the plaintiffs claim, were negligent in not recording the 
title deed. Whatever equity H. M. might have had 
against W. S., yet neither H. M. or the present plain- 
tiffs could have any against these defendants. 

For the plaintiffs it was urged that the Court will as- plaintiff' 
sist in mending defective conveyances, and even supply 
a deed that has been destroyed. It is immaterial what 
parties are concerned ; its being sold by W. S. can 
make no difference. It might have passed through 
several hands before W. Shattuck's fraud was known. 
The vendee cannot be in a better situation than the 
vendor. The title of W. S. being void by reason of 
fraud, the subsequent or derivative titles must likewise 
be void. 

Per Cur: 

These defendants are set up in the bill to have pur- 
chased of W. S., they are not charged with fraud 
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Morrison and personally, or even with notice of the title, under 

Freeman * 

ah rt V k which the plaintiff's claim. They are, therefore, to be 

taken to be bona fide purchasers without notice. It 

worf^rTitlS?' h* 8 t> een l° n g settled, that if A. sells to B., who for- 

siaaerrvs. De- gets or neglects to register his deed, and C, knowing 

mattos & Sla- ft & f _ . ' A 9 ■ _ ~ 

der. the same, purchases the same land from A., and first 

registers his deed, and sells to D., who purchases bona 

fide for a valuable consideration, without notice of B's. 

♦ right ; D. shall not be affected by C's. notice, but he 

shall hold against B. 

Bin dismissed The bill as to the defendants W. R., R. R. and A. S. 

as to the three . 

defendants, must be dismissed, with costs against the plaintiffs. 

with costs agst. 7 or 

the plaintiffs. For the defendant W. S., it was argued that the 

Fourth defen- plaintiffs, at the time of the fraud alledged, owned no- 

ounse . ^j n g . ^ e y are t h e considered as purchasers of a 

mere equity, which will not entitle them to maintain 
this action ; that neither were, in fact, in possession. 
Plaintiffs' For the plaintiffs it was said, that any subsequent 
purchaser had a right to disencumber. 
Per Cur: 
The plaintiffs do not stand in the place of heirs ©* 
representatives of H. M. H. M. had been defrauded 
of his title to the land in question ; after which, and 
with notice (since it is not denied, and they are sup- 
posed to make the best of their own case) the plaintiffs 
have purchased. The injury was not done to them ; 
they have no right, in their own names, to a remedy in 
this suit. 

Bui dismissed ^ e bill* as to the defendant, W. S., was dismissed, 

defendant, bat but without COStS. 
without costs. 

Judge Knight did not sit in this case, having been 
of counsel for the defendants. 



Windham County. D 2J! fl lSJ ,wd 



term, 1789. 



Havens 
Griffin. 



The declaration consisted of two counts, 1st, on an Havens 

7 ' VB. 

order accepted ; 2d, for money had and received. Griffin. 



It appeared in evidence, that at , on -« , 

the plaintiff and defendant, and one, Sever, were in 
company. The plaintiff was endeavoring to procure 
payment on a small note, which he held against Sever. 
The defendant said, " Get an order on me, and I will 
pay it." Sever drew an order on G., the defendant, 
for the amount of the note, and H., the plaintiff, gave 
u*p the note. II. then turned to G. and said, " Here 
will you pay it?" G. replied, " Give me the order." 
Took it, and wrote on it that he would pay it when he, 
G., should collect so much of one Taylor, against whom 
he had a demand in favor of Sever. H. said it was 
not the agreement. G. said, " It will not hurt you." 

For G. it was insisted that he was bound by the 
written acceptance only ; and as he had collected no- 
thing of Taylor, he was not bound to pay. 

• 

But the Court held that G. was bound by his agree- An agreement 

T-ii l^i li n to pay an order 

ment to pay unconditionally; that he could not after- to be drawn, 

r J . . eha11 Mud after 

wards accept b to pay in a different manner, or on con- tne draft made * 
tingency. 

Accordingly there was a 
Verdict for the plaintiff. 



August Term. 
1790. 



Addison County. 



m 
ed. 



Darius Stoddard 

Levi Allen. 

Stoddard j)^ on a judgment obtained by D. S. against L. 

Allen ' A., by default, in the County of Litchfield and State 
of Connecticut. 

There was, 1st, a plea of nil debet ; 2d, an offset. 
i«nt e im P ia^. The Court (Judges Smith and Knight on the bench) 
allowed the defendant to impeach the original judg- 
ment, so far as to show that more was recovered than 
was, in fact, due. 

N. B. — This goes no further than foreign judgments 

on default. 



Bennington County. 



August 
term, 1790. 



Selectmen of Bennington 



V8. Selectmen of 

Bennington 



vs. 
M'Gennes. 



M'Gennes. 

Indebitatus assumpsit, for money laid out and ex- 
pended. 

Non assumpsit pleaded. 

It appeared in evidence, that in the year , the A v c * ! ° n J° £J 

defendant was resident at Bennington, but not an in- ™ d by y ihe d ™wn 
habitant. The defendant, his wife, and two or three J pauper? e 
children were taken sick, and in very distressed cir- 
cumstances, being poor and unable to provide for them- 
selves ; the Selectmen of Bennington provided for 
them as paupers, and advanced^ for their relief, the 
sum demanded in the declaration. The wife, and one 
or more of the children died. The defendant, on his 
recovery, removed out of the State. Returning after- 
wards, on business, the present action was brought. 

A motion was made, that one of the plaintiffs, a 
Selectman, might be sworn to prove a special agree- 
ment of the defendant to repay. ^t^^l 

By the Court— He cannot be admitted. SmTw'iSm 

The Chief Justice, in his charge to the iury, ob- 

& J . Charge to the 

served : J^y- 

That this was an action, the first of the kind which TWs action 
he had ever known ; an action brought by the town kind? 
against a pauper, to recover back money expended for 
his relief. There is, in this case, no special agreement 
to repay. It rests on the general implication of law in 
such cases. As the money was advanced, if the law 
implies, generally, an obligation on the part of the 
3 
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S iten5^ton f P& u per to repay such monies, as the town may have ad- 
M'Geunes. vanced for his relief, then the plaintiffs ought to re- 
it rests on the cover. This may be gathered from the intention of 

general impli- ^ ° 

cation of law. the law, in the provision made for the relief of the 
podr. 

The provision made by law for the relief of the poor 
Tjeprovision i 8 i n m y opinion, a charitable provision. To consider 

made by law for ' J r ' r 

chariubie pro^ ^ m an y other light, detracts much from the benevolence 
vl8ion ' of the law, and casts a reflection on the humanity of 

the richer part of the community. Povety and distress 
give a man, by law, a claim on the humanity of society 
for relief ; but what relief, if the town have a right 
immediately to demand repayment ? and to imprison 
the pftuper for life, in case of inability to pay ? This, 
instead of a relief, would be adding poignancy, as well 
if fo, the law as perpetuity to distress. If this be so, certainly the 

implies no pro- * 

mise. law raises no promise. 

Verdict for the defendant; 
August Term, 1791. — On a review, the defendant 
again had a verdict. 



Windham County, 



August 
term, 1790. 



David Lyon 

V8. Lyon 

vs. 

Joseph Idb. Me. 

The plaintiff declared, as assignee of the Sheriff of 
Windham, on a bond given to the Sheriff by the de- 
fendant, in the penalty of <£200, that if one Joseph °jj a to *<*£ 
Bullen, then a prisoner confined for the plaintiffs debt, for er iett?ng a 

. i.v prisoner to the 

should behave as a goo(j orderly prisoner ought to be- liberties of the 
have, and should pay to the Gaoler one shilling and 
sixpence per day for his victualing, and pay the Gaoler's 
fees, and not depart said prison without the leave and 
liberty of the Sheriff; then, etc. 

There were three several pleas in bar, by Bradley, 
for the defendant. 

To the first and third pleas there was a traverse and 
issue ; to the second, which for substance was, that the 
bond was taken for letting the said Bullen to the JSWJSft 

o bond was taken 

liberties of the prison, that it was taken by the Sherift, ?£ m 8 S o w*n 
in his own wrong, colore officii, for other thing3 than officii, 'for mat- 

°' u/ 7 o ters other than 

the law allows, viz., for the prisoner's good behavior, the law allows. 

for his diet, and to secure the Gaoler's fees, and that 

he should not depart without leave of the Sheriff, etc., 

there was a demurrer, and joinder in demurrer. Demurrer. 

The demurrer was argued by Bradley for the de- 
fendant, and by Brother Knight, for the plaintiff. 

After consideration, the Chief Justice delivered the 
opinion of the Court : 

This is an action on a bond taken by a Sheriff in the opinion of 

, n . the Court. 

execution of his office, for lettng a prisoner, confined 
in gaol for debt, to the liberties of the gaol-yard, under 
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L *° n the statute regulating gaols and gaolers, and by the 
Ide * Sheriff assigned to the plaintiff, the original creditor. 
As the bond and condition are inserted at large in 
the declaration, and as the final recovery, in this ac- 
tion, will depend on the legality of the bond, it will be 
unnecessary to consider the defendant's plea. For, on 
this demurrer, if the declaration be not good, or, in 

Tho question 

tama on the other words, if the bona be illegal, the plaintiff can- 

legality of the ' •.'-.. 

bond. no t; recover in this action ; and nothing is disclosed in 

the defendant's plea, but what is apparent on the face 
of the declaration. 

A person, acting in his private capacity, may annex 

what conditions he pleases, to his agreement ; so that 

they be not mule in fe^ or prohibited by some positive 

in£ by e vfr tue aC of ' aw - But a person acting under authority must pur- 

mus t Ut Jurgue sue that authority ; nor can he act by virtue of his au- 

that authority. . . . . . ., . . 

thonty, and in his private capacity, in the same instru- 
ment. I, however, at present, extend this no farther, 
than to ministerial officers of the law. Any person im- 
bond u oniy^o prisoned for debt may be admitted to the liberties of 

inde unify . the , , , . „ . , , . , 

sheriff. the gaol-yard, on procuring sufficient bonds to indem- 



nify the Sheriff, that is, to indemnify him against an 
escape, which might, in such case, be made ; for a 
prisoner, admitted to the liberties, can escape when he 
pleases. The law cannot mean, in this case, to indem- 
nify the Sheriff, or the Gaoler, who is his deputy, for 
anything furnished the prisoner on a private agree- 
ment. 

Neither the Sheriff nor the Gaoler are obliged to 

The prisoner . . . 

ia not obiisred furnish prisoners with diet ; nor is the prisoner obliged 

to take bin diet r 7 r ° 

of the gaoler, fo rece i ve u ; a diet from them, or either of them. So 
far from this, that the statute before mentioned ex- 
pressly declares, that all prisoners shall be allowed to 
provide, and send for the necessary food, from whence 
they please. 

Bonds for easo " 

or favor not ai- jjo officer can be allowed to take a bond, or any re- 
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ward, for ease or favor, other than such as are ex- Ly ^ n 
pressly allowed by law. Such a practice, were it to Ide * 
obtain, would open a wide door to extortion, and the 
most grievous oppression; and an officer is clearly 
punishable, who shall, under color of his office, and for i 8 h?b? e C for P tak" 
doing that, which tho law obliges him to do, as to take lefaUeee! than 
bail, etc., take money from a prisoner, other than legal 
fees, or any service, either for his own benefit, or that 
of a third person ; and every agreement, extorted for Agreements 
such purposes, must be illegal and void. for such purpose 

The bond under consideration is of the same nature, ™* t> on a *» 

7 grossly oppres- 

and is grossly oppressive. There is not one word about 8ive - 

indemnifying the Sheriff — the only thing required by 

the statute. Instead of that, he is first bound to his 

good behavior ; and though he ought to behave well, ?* Wnd » £• 

° 7 ° ° 7 prisoner to his 

the Sheriff had no right to demand it of him under a s 00 * 1 behavior, 
penalty. 2. He is bound to pay the Gaoler one shil- to pay the 

-. , . , p . . . .. gaoler Is. 6d. 

ling and sixpence per day for his victualing — a most per day for his 

Qiei* 

extravagant price in this country. This is directly in 

face of the statute, as it is a mean of obliging the 

prisoner to take his food of the Gaoler only. 3. He 

is obliged to pay the Gaoler's fees. The Gaoler, who Gaoler's fees. 

took this bond in the Sheriff's name, had a right, if fee 8 

were due, to take security for their payment ; but, if 

he agreed to wait, and take them at a future day, it itwasnotpro- 

. . per in this bond 

was a private concern, which ought not to have been JJentJtor^eM* 7 " 
put into this bond, taken officially. He might as well 
have taken security for any other debt in the same way. 

. . .._ Prisoner bonnd 

4. He is bound not to depart without leave of the not to depart 

r without leave 

Sheriff; the Sheriff is authorized to detain the prisoner of the 8heriff - 
until he pay and satisfy the debt for which he stands 
committed, and lawful fees. When he has done that, 
though in close confinement, he may demand his liberty, He need 
and if not presently set at large, an action lies against iSlVanur 6 ^* 
the Sheriff; and yet, in such case, if this bond be andfeeV ebt 
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L ?s? good, should he depart without leave of the Sheriff, he 

Ide ' forfeits £200. The bond is, therefore, totally bad, as 

being against' law, the common principles of right; and, 

verfusMannhl^ * n ever 7 YieYf i highly oppressive. The consequence is 

ham!* PlSwden that there mugt fee 

Judgment for the defendant. 



September 
term, 1790. 



Clark 



vs. 
ciark Campbell. 

Vt*. 

This was an action removed into this Court by cer- 
tiorari. 

Campbell, the plaintiff below, brought an action be- 
fore Mr. Justice Burt, against Clark, on a recognizance 
for the sum of ten pounds, conditioned to prosecute a 
certiorari, formerly taken out by Clark against Camp- 
bell, and not prosecuted. An exception was taken, in 
the Court below, that the cause exceeded the jurisdic- 
tion of a Justice of the Peace, which was over-ruled, 
and judgment rendered for <£3 4s- 6d. 

In this case the plaintiff (below), Campbell, de- 

Deciaration c ' are d in debt for £3 4s. 6d., setting forth the recog- 

co^taS?e a r ?n nizance for <£ 10, with the condition to prosecute to 

for aTei? sum, effect, and answer damages and costs, etc., and avered 

that his costs and damages amounted to <£3 4s. 6d. 

To this there was «a demurrer and joinder in de- 
murrer. 

West for Campbell. 
Bradley for Clark. 

The Chief Justice delivered the unanimous opinion 
of the Court, in effect as follows : 
opinion of the The decision in this case will virtually determine 

Court. # * 

whether the Justice had jurisdiction in this cause. For 
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Clark. 

VB. 



if the plaintiff below can support a declaration in debt, 
for a less sum than that which is contained in the recog- amp 
nizance, on an implied covenant in the condition of the 
recognizance, the action will come within the juris- 
diction of a Justice, otherwise not. 

It is said that the conusee is not obliged to go for 
the penalty, but may go upon a covenant implied in the 
condition ; and, that in debt, " Id certum eft quod cer- 
ium reddi potest ," that. is certain, which is reducible to 
certainty. That the costs are legal costs, and are capa- 
ble of ascertainment by a known standard, the fee bill. 
But this is not so. The defendant on the plaintiff's 
failing to prosecute, is entitled to be paid for his time 
spent, and money necessarily expended in preparing 
for his defence. The damages are wholly at large, and If the ]ain _ 
are to be ascertained by assessment, (if he goes for ^ ma ^ th f J?y 

i in* i» /» are, in this case. 

damages only) as in an action for an escape on mesne to be ascertain- 

xx ^ •1111 i • ®^ only by as- 

process. Debt may, indeed, be brought on an instru- aesBment. 

ment which does not, in itself, ascertain the sum due ; 

but, in that case, there must be, in the instrument, a 

reference to some other instrument, where the sum is 

ascertained, to some known rule of computation, or to 

an assessment made by some third person or persons ; 

so, that when the instrument referred to is produced, 

the rule applied, or the assessment shewn, the quantum when? the^nm 

of the demand will appear the same to every one. We 

do not say no action can be brought for a sum less than 

the penalty ; but we are all clearly of opinion that a 

declaration in debt, on the condition, cannot be made in aSjJf^JSHhe 

good by any reference or averment in this case. There- noMntSs case 

, , be maae good 

tore let tnere DO by averment. 

Judgment for the defendant Clark. 



September 
term, 1790. 



Windsor County. 



Ivkrs, ex dem. 
Iy v7 Ivers 

er. 

VS. 

T. Chandler. 



Chandler. 



This was an ejectment for lands in Chester. On 

trial, Ivers, the lessor, derived a title by deed, from T. 

Plaintiff's title. Chandler, sen., dated March 13th, 1767. T. Chandler, 

Jan., produced a deed of the same land,* from T. C, 

Defendant's sen, > dated J u 'y 30th, 1766. There was endorsed a 

utle " proof, by one of the witnesses, before a Judge Lord, 

who had long been in a state of insanity, and now is 

dead. 

It was strongly insisted that the deed was a forgery, 
and there were many suspicious circumstances. 

„ a , It farther appeared in evidence that T. C, the de- 

Fraud in con- rr 7 

ceaiingatiie. fendant, was present at the time offer's purchase, 
and that he was a witness to his deed, and received 
part of the pay to his own use. 

The Court directed the Jury, that if they found the 
defendant's T. C's. deed was originally made bona fide, 
yet if they found that the defendant, T. C, was know- 
ing to Ivers* purchase, a witness to his deed, received 
Be ford P 8,1 ** 1 °^ ^ e P urc ^ a8e money, and fraudulently concealed 
Miiiward. his own claim, they ought not to allow so gross a fraud 
2 to prevail against a bona fide purchaser. It ought, by 

a retrospect, to be considered as originally fraudulent, 
and designed for an imposition. 

The Jury accordingly found for the plaintiff to 
recover. 
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L. R. Morris, ex dem. 

September 

Ludlow torm > im 

V8. 

Johs Gill. 

Ludlow 

Ejecttn9iit for lands in \Veather3fi3ld, originally oui. 
granted to H. Wentworth. H. W. conveyed to G. 
Alexan ler, the 9th of April. 1767 ; G. A. to Ludlow, 
6th June, 1767. H. W.'s deed to G. A., proved and 
recorded May 12th, 1787, and also the deed to Lud- 
low, as appeared in evidence on the part of the plain- 
tiff. 

On the part of the defandant, a deed was produced 
from H. W. to E. Bean, dated 28th Dec, 1780, ac- Defendant's 

77 title. 

knowledged and recorded soon after. 2d. A deed 
from E. Bean to Gill and others, dated Dec. 28, 1781, 
acknowledged and recorded. 

It was proved on the part of the plaintiff, that Bean, 
and the purchasers under him, had some time before 
Bean's purchase from H. W., full and repeated notice DefeBdmtnad 
of Ludlow's title from H. W. through Alexander. *»"*'* &**- 

It was insisted that by the statute of this State, the 
legal title was in the vendees of Bean, as his deed was 
first recorded. 

But the Chief Justice, in his charge to the Jury, ^ x A 

' ° J7 Charge to the 

gave it as his opinion, in which Judge Knight, the Jary ' 

other judge present, agreed — that though Bean had 

taken advantage of the legal form required by statute, 

in first registering or recording his deed : yet as both . , „ m ,_ 

00 ° " A deed first 

B. and his vendees had notice of Ludlow's title, which {JJ^JJJtpJSJJ 
was an equitable one, the whole is fraudulent as against bein^ 80 ?rauda- 
Ludlow. That it would be mischievous to allow such i e Burr?467. ne 

Worflsv et &1 

fraudulent acts to prevail in a court of law, only to assignees o i 

r y Slader vs. De- 

turn the parties over to a court of equity, where they mattosandsia- 



would be immediately set aside. 
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Ludlow 
vs. 
GUI. 



Fraud invali- 
ds tee at law, as 
well as in 



T u & 



1. Burr., 897. 
Bright, execu- 
tor of Crisp, vs. 
Eynon. 

Fraud cannot 
be pro:ected by 
a statute. 



Fraud, if fully proved, invalidates every transaction! 
as well at law as in equity. Nor can a man validate a 
fraudulent act, by bringing it under the letter of a 
statute, any more than under the letter of a rule of the 
common law. Had there been a bona fide sale, in this 
case, to third persons, without notice, it might have 
had another consideration. 

Accordingly the Jury found for the plaintiff. 



September 
term, 1790. 



Conant 

vs. 

BickneU. 



Conant . 
vs. 

BlCKNELL. 



Assumpsit for money had and received to the use of 
the plaintiff. 

Plea, non-assumpsit. 

It appeared in evidence, that the plaintiff, a sheriff's 
deputy, had an execution against Bicknell, in favor of 
one Woolston, a person residing abroad. The defend- 
ant counted out the money to satisfy the execution, on 
the table, being <£3 18s. 8d., and shoved it across the 
table to Conant, who, thereupon, endorsed the execu- 
tion satisfied. Upon which Bicknell immediately laid 
his hands on the money and turned it out as the pro- 
perty of Woolston, on an attachment at the suit of 
Bicknell against Woolston, and it was by another officer 
who was ready for the purpose, attached as the pro 
perty of Woolston* 
Money levied It was held by the Court, that money, collected bv 

on an execution " ' ~ 7 J 

yot^auacbabie an officer on execution, cannot be attached out of his 
hands. On the receipt, the officer becomes a debtor to 
the plaintiff, not for the identical pieces of money, but 
for the sum. 

Verdict for the plaintiff. 



an officer. 



\ 



Orange County. 



September 
term, 1790. 



John Rich 

vs. 

Joseph Wait. 



Rich 

VB. 

Wait. 



This was an action of covenant broken, brought on 
a covenant of warranty in a deed of bargain, and sale 
of a tract of land in Maidstone. 

On trial upon the general issue, no eviction appeared. 
The plaintiff still enjoys the laud. 

It was held by the Court, that an action will not lie a j^" 11 ^^ 4 ^ 
on a covenant of warranty, until there has been an warranty the™ 

• .• j. , * i • j • * .r must have been 

eviction, or some disturbance or hindrance m the en- an eviction, or 

. . . some distur- 

joyment, which, inlaw, may be equivalent to an evic- bance taxa- 
tion. 
Verdict for the defendant. 



Jonathan Bates, ex dem. 
Edmund Shattuck, 

Benjamin Tucker. 

Ejectment for land in Randolph. 

The demise was laid the 6th Sept., 1786, to hold for 
the term of sixty years, from the 5th Sept., 1786. 
Ouster the 23th of May, 1787. This writ was dated 
the 25th of June, 1788. ' 

On trial, the plaintiff proved a clear title in his les- 
sor, on the 6th of September, the date of the lease. 
On the part of the defendant, it was proved by a 



September 
term, 1790. 



Shattuck 
Tucker 



FlaintHTs 
counsel. 



66 



ORANGE COUNTY. 



Shattack 
Tucker. 



Defendant's 
counsel. 



Opinion of the 
Court. 

In ejectment 
the lease, tho' 
a fiction, must, 
by popfihility, 
be a subsisting 
lease. 



copy from record, that, on the same day, the lessor sold 
the land in question to the said Jonathan Bates. 

It was insisted by the defendant's counsel : 1. That 
the lessor having conveyed on the same day, on which 
the lease is supposed to be made ; and, as the lease is 
a mere fiction, devised at the time of beginning the 
action, which, in this case, was long after the supposed 
date, or time of making the lease, the plaintiff has 
failed ; for though the lease be a fiction, yet there must 
be a real subsisting title in the lessor of the plaintiff, 
at the (supposed) time of making the lease, and also 
at the time of bringing the action. 

2. In this case, had there been an actual lease made 
on the 6th day of September, 1786, yet the lessor 
having conveyed to the lessee, on the same day, in fee, 
the lease Vas merged and gone ; so that the plaintiff 
has not. supported his title, in the way he has set it up. 

The counsel for the plaintiff insisted that, as an 
ejectment is in form a fiction, designed to try the 
lessor's title ; or rather, to put the real owner into pos- 
session ; it is sufficient, if it can by any intendment, be 
made to answer this purpose. As the lease is laid to 
be made on the same day with the deed of conveyance, 
it is sufficient to intend, that the lease was prior, on the 
same day ; and such intendment ought to be made in 
support of the plaintiff's right. As to the merger, that 
gives the plaintiff a real, instead of a fictitious title. 
No injustice will, therefore, be done, should he recover. 
He will be put into possession of his own. 

But the Court held that the lease, though a fiction, 
must, by possibility be a subsisting lease, at the time of 
bringing the action ; at the time of the supposed ouster, 
and at the supposed time of making the lease ; the 
whole is under the control of the lessor, who is the real 
plaintiff. He is conusant of his own title — to that, he 
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must, at his peril, conform his declaration. He must sim«tick 
set forth a lease, which might, by possibility, be a good Tucker - 

The lessor is 

subsisting lease, at the time of the supposed date, or the real plain- 
tiff. 

making of the lease ; at the time of the ouster, and at He mus< ; 

the time of bringing the action. Here there is a T ^ h * ^{Jg 

merger — the lease is united to and merged in the fee. go ° ' e c * 

There could not be a subsisting lease, either at the time 

of the supposed ouster, or at the time of bringing the 

action. If the principle contended for by the plaintiff's 

counsel should prevail, by carrying back the fiction, in 

point of time, recoveries migltt frequently be had, on 

titles long since extinguished or transferred. In this plaintiff i s 

action the plaintiff is, and must be considered, as mere- XJJbt aniline* 

ly nominal, and all the right and benefit, as belonging tueicssorf 

to the lessor. If the lessor had no title to enable him 

to make the lessee, or, if he have departed with his 

title, though to the lessee himself, the action cannot be 

supported. 

The Jury found verdict for the defendant. 



*• 



Dec. adjourned 
term, 1790. 



Windham .County, 



Douglass 
vs. 



Norton, ex dem. 

A. Douglass 
vs. 

Spooner. ElIAKIM SPOONER. - 

Ejectment for fifty acres of land in Westminster, on 
the original right of A. Douglass. 

On trial a deed was produced from A. D., the lessor, 
to Norton, the plaintiff, dated in February, 1762, ac- 
knowledged and recorded June 9th, 1789. 
in ejectment, In this case the Court held that the operation of the 

the operation of . 

the »case is not lease is not confessed. 1 he proof must be according 

confessed. * ° 

to the allegation. If the lease be made prior to the 
conveyance in fee, the lease is merged. If a man take 
a lease of his ownlani, the lease is void. The tres- 
pass laid is fiction, for which the defendant shall not 
be punished. 

The connection between the lessor and the plaintiff, • 
is supported by the fiction of a lease. If that fiction 
potentially cease, or a fact arise which destroys the 
possibility of such lease, or destroys its effect, if sup- 
posed once to have existed, there can be no recovery. 
The deed given in February, 1762, and recorded in 
June, 1787, becomes good from the date by retrospect. 
Even without recordings it is good against Douglass 
and his heirs. If a man have a title in fee, he should 
demand on that title, not on a lease. 

A plaintiff demanding on bond shall not recover on 

a<? demandon* note > 0r ^ ^e demand * n ^ 9 own "g^t, he shall not T6- 

co?er 8 iji £2? ro * cover iii the right of an administrator. Douglass had 
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departed with his right to Norton ; Nortcft has de- Dou v ff laeB 
clared on a lease, and proved a title in fee. He can- s P ooner - 
not recover in this action. 

Verdict for the defendant. 

N. B. — In January, 1791, Noah Smith, Esq., re- 
signed, and Elijah Paine, Esq., was appointed Judge 
in his stead. 



August 
term, 1791. 



Chittenden County. 



PI v" on Moses Pierson 

Hovey, Ac, 

V8. 

HOVEY & HlBBARD. 

on a prison ^ s was an ac ^ on on Sheriff's bond for liberty of 
bond. ^ e p r ; son? an( j assigned to the plaintiff, the creditor, 

andiatue toufe Plea, duress of imprisonment and traverse. 

Jury * The substance of the evidence was, that the plaintiff 

Substance' of « _, i • j j. < , tt n t n 

tne evidence, had recovered a judgment against Hovey, for 17s. ; 
took out execution, and delivered it to Grant, constable 
of Charlotte, who took Hovey's cattle, posted and de- 
livered them on receipt to W. and Strong, who left 
them in Hovey's custody. The cattle was not brought 
to the post, but were eloigned by Hovey. The plain- 
tiff had the execution returned, without being satisfied, 
and took an alias, which he delivered to Kich, then 
constable of Charlotte. Rich made demand of Hovey, 
who refused to turn out any property, whereupon Kich 
took Hovey's body, and committed him to gaol in Rut- 
land, according to the precept of the writ, on which 
this bond was given, etc. 

It was insisted by the defendant's counsel, that this 
imprisonment was illegal. That property having been 
once taken in execution, that execution was, as to 
Hovey, discharged. 

In this case, the Chief Justice gave the following in 
charge to the Jury : 

The property was not, in fact, taken out of Hovey's 
custody, but was left in his hands (although receij ted 
by third persons), and was by him eloigned. Had the 
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property in fact remained in the hands of the officer, Pi v r 8 8 . on 
it might have had a different consideration. Had the ovey ' 
pre perty proved insufficient, a second levy might have when property 

**•'*■ ' . taken ou execu- 

been made, either with the same execution or an alias. tio J] p™ vc *J*" 

" eutbcient. a s^c- 

I do not apprehend, if an officer take property on an 5^ d £ vymay he - 
execution, which proves insufficient, or the property of The officer is 

, . • -iii.i aiii x. not precluded 

another, he is precluded to levy on the body, or, by by an insuni- 

# cient levy* 

direction of the creditor, on land, for the remainder. 

" On a Capias ad satisfaciendum, in case an escape, 
or rescue, be returned, a new capias may be taken out," 
for, says the book, " an insufficient return of an ex- Bac. Abr. 
ecution is as none." 

The officer had taken the cattle, so far as to have a 
lieii upon them, for satisfaction of the execution. On officer's right 
receipt, I do not consider that the officer wholly de- ceipted on an 

* y execution. 

parts with that lien, and trusts to the receipt only. 

The property is delivered out of his actual custody, for 

the convenience of the defendant. The officer, is, 

therefore, less secure of the property ; but his lien 

still continues. He may take it without the leave of 

the person receipting. As the property is out of the to eloign pro- 

actual custody of the officer, to eloign it, would not, in fifno rXcueJbut 

to some pur- 
strictness, be a rescue ; but to some purposes, as in the J^ 8 e J*J t the 

present case, might have the same effect — to render th# iLJcotto?ine£ 

,. • ir i. i fectual. 

execution ineffectual. 

The Jury found a verdict for the plaintiffs, which 
was approved by the other Judges, Knight 
and Paine. 



August 
term, 179L 



Addiscn County. 



XTBderMll UNDERBILL, ex dem. 

Smith - Underbill 

vs. 
Smith. 

« 

Ejectment for lands in Addison. 

The defendant's counsel conceded the title to be in 

the lessor of the plaintiff, unless the defendant had a 

good title. The defendant claimed under a deed from 

Defendant de- P., collector of a proprietor's tax in Addison. The 

rives his title ' r r 

tor™ cofiector** *^ aX WaS re 8 U ^ ar '^ VOte< ^ # ^" WflS a PP ^ nte ^ Collector, 

Advertisement an( ^ published a notification of the tax, January 1st, 

one ntwspaper! 1784, in Bennington paper only. r Jhe law requiring 

The law re- all such notifications to be published both in Benning- 

quires It should r ° 

5So Ub Benmn in - ton an( * Windsor papers, was passed in October, 1783. 
ten and Wii*d- ^ n advertisement was regularly published, notifying 

the sale to be on Monday, the first day of September, 

1784. 

charge to the ^ n ^is case the Chief Justice observed to the Jury : 

Jury * A proprietor's collector acts solely by virtue of a 

power given by statute. lie has merely a naked 

power to sell the lands of those proprietors, who are 

a nake^power delinquent in the payment of the tax. lie has no in- 

interUt in the terest in the land. It is necessary, therefore, by the 

rules of law, that he should pursue his power strictly, 

his'power^tric^ h° wever difficult. He must perform all pre-requisites, 

p^vious^notice which stand as conditions precedent to his right ot sell- 

required by la w . . • • 11 • • j j 

ing, such as giving all previous notices required, and 
otherwise his ' m the precise manner required by law. Otherwise the 

sales are void. * x " 
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landowner cannot be considered as delinquent, and underbill 
shall not forfeit his right. The legal consequence of Smitft ' 
a deviation by a collector, from the line of proceeding 
pointed out by statute, is to invalidate his sales, if 
made, and he shall be answerable to his vendee. 

The Jury found for the plaintiff, and approved by 
all the Judges. 



• 



August 
term, 1791 



Rutland County. 



Rhodes 
Risley. 



Rhodes 

vs. 
Rislky. 



Action by an 



Action on the case for that on the 24th day of May, 
1774, one J. Parker made his note to Risley, for the 
theenlorstfof sum of £53 12s. 2d., payable in beef, pork, etc. That 
a note ' afterwards, to wit, on the same 24th day of May, 1774, 

the said Risley did, by his endorsement on the said 
note, order the said J. P., for value received, to pay 
to the plaintiff the said sum of <£53 12s. 2d., etc., in 
due form. 

The note, with the endorsement, was produced and 
read. Proved that Parker died insolvent about the 
year 1778. 
Defendant's The defendant's counsel stated, and offered to prove 

counsel oft e red 

to prove the that in the year 1781, the defendant employed one 

purpose of the " * " 

whi?h 8e v?i? Vrl Pomroy to bring an action on the note, against one 
ttfe D note was Grant, as executor, in his own wrong, on the estate of 
upbyone Grant Parker : Grant having married Parker's widow, and 

executor or ad- 

p ! a n rke a f or the ta ^ en *he esfc ate without administering; and that Risley's 

ana^t n hat m Gntn r t name was ^ en P ufc on tae note f° r tae Purpose of filling 

o a , 'who 1 had a power of attorney. That a suit was commenced 

sold it to the • . /^ «, -i 11 • !*-»• i 

plaintiff, and against Grant, who afterwards settled, paid Kisiey a 

the plaintiff ° ' ' r J 

eSdoraementto certa ' n sum > a bout £20, and took up the note. That 
him8eIr - Grant put off the note to J. G., and J. G. to the plain- 

tiff, who filled up the endorsement to himself, and 
brought this action. And states that the defendant 
had never heard of the note since the year 1781, when 
Grant took it up. 
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It was objected that if a note be endorsed blank, the . m °* e * 
endorser shall never be allowed to prove it was intended 6 ey * 

. PI a i n ti flPs 

for some other purpose , and not to make him liable ; counsel in oi>- 

r r a ' m juctiou. 

especially when it comes into the hands of a third per- 
son. Agreeably to this have been the determinations 
in Connecticut — Kirby's Rep., 393, Hungerford vs. 
Thompson. 

By the Court. — Kirby's reports are not to be cited Kirby's Re- 

., ., , ,, , , .. P port 8 no author- 

as an authority here, nor are the determinations of ity in this Mate, 

_, . I' at reasons may 

Courts in other States ; but you may cite their rea- be cited. 
sons. 

After a full hearing on the objection, the Court were 
of opinion, dissentiente Paine, to admit the evidence. te £ roof admit " 
The following argument is inserted from memory — no 
minutes were taken at the time ; but it is the substance 
of what was said on the question. 

Chief Justice — I have never been satisfied with Argument of 
those decisions which introduce an arbitrary custom, to * ice on lhe 

' m j ? question. 

bind a man contrary to his express agreement, and the 
real equity of the case. If, however, such customs 
have generally prevailed in a State, have been author- 
ized by judicial decisions, and property be involved in 
its continuance ; it ought not rashly to be shaken. In 
this State, I apprehend, such custonk as is here con- so custom 
tended for, has not generally prevailed. There have thMsutewbic£ 

■l ij« t • • -.i^ « . can en **-' c t the 

been no leading decisions in the Courts of law on the question, 
point. The matter, therefore, lies open to investi- 
gation. 

It is said, if a man sign his name blank on a note, 
which he transfers, the endorsee may fill it up with a 
power, or a general endorsement, for value received ; 
and from the nature of the transaction, the endorser 
shall be bound, and that he shall never controvert the 
right, notwithstanding any agreement made at the time 
of the transfer. We lay aside custom, and go on the 
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Rhodes footing of common justice between the parties. A. 

Ri8ley# sells a note to B., and to enable B. to recover of the 

maker, endorses his name blank on the note. At the 

How far an 

endorser is re- same time it is fairly agreed, that B. shall risk the 

sponsible. ^ ° 7 

ability of the maker of the note, and shall, on his 

Endorsee can failure, have no demand on A. In this case A. is, m 

contrary to his common justice and honesty, under no obligation to B. 

agreement, at 

tS« time of en- n failure of the maker. Nay, B. cannot, with a good 

dwroement. m J 7 ' 

conscience, demand anything of A. The endorsement, 

though filled up by the endorsee, may be 'prima facie 

evidence of an obligation on the endorser ; but it is 

ox^y prima facie evidence, and, in justice,, should be 

Endorsement avowed to be controverted. What ought to be de- 

Senco/ba^may cisive in tliis case, is, that if the endorsee make use of 

econ r ^ e endorsement contrary to agreement, to the damage 

if the endir- of the endorser, he is answerable in damages. This 

see make u*e of 7 ^ ° 

ment contrary ^ as ^ een clearly decided in Great Britain, where the 

menune Xftt- negotiation of notes is carried to its greatest length, 

damages. This was the great point decided in the case of Moses 

Mosc* v.Mac- vs. Macpherlan. Moses endorsed four notes to Mac- 

pherlan. "i Burr r 

2i9 6 s. < cl Black * pherlan, under a special agreement, that Macpherlan 
should indemnify him against all the consequences of 
such endorsement. (Note — This agreement was in a 
seperate memorandum.) Macpherlan brought his 
actions, on the several endorsements against Moses, at 
an inferior Court. The Court refused to hear evidence 
of the agreement, and gave judgment against Moses, 
who, thereupon, brought his action against Macpher- 
lan, to recover back the money so unjustly recovered. 
And it was solemnly determined, that an action well 

^In con si p ten c v 

of that deter- lay. This is to say, the endorser in such case is holden, 

mination. J J1 # , 7 

and he is not holden. The evidence, which could not 
be admitted, to save him from an unjust payment, could 
be admitted, and thought amply sufficient, in another 
action, to recover back the identical money. 

However, it was observed by Lord Mansfield, in that 
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action, that the inferior Court, did right in not going abode* 
into the collateral agreement, otherwise they might m * l *y* 
have gone into matters which exceeded their jurisdic- 
tion. This reason seems to imply that a superior 
Court might, and would have gone into the whole 
matter. 

Let us now consider the nature of the transaction, as 
it stands, between the original endorser and the subse- 
quent endorsees. And, in considering this point, I 
shall not feel myself bound by foreign precedents, but t h > J inc c i Jmmon f 
by the principles of the common law, which are the laWfWhat * 
principles of common justice, as they apply to the 
general circumstances and situation of this Common- 
wealth. In Great Britain, they consider the endorsee 
as giving credit, as much to every prior, as to his im- 
mediate endorser. This, it is said, is established by 
the course of trade, and is for the benefit of commerce. 
This is, at least, problematical. But as this State is 
not, and from local situation, cannot be greatly com- 
mercial, this may be laid out of the question. The 
case then will stand thus : A. sells a note to B., at the 
risk of the purchaser, and endorses it blank. In this 

C t ft lc O S A 

cas* it is unconscionable in B., on failure of tho mater note or b., en- 
dorsed blank by 

of the note, to demand the money of A. But B. has A - H « »' u *t 

7 J trust to B. lor 

sold the same note, still endorsed blank to C. The ** J ^^ 

question is, whether B. can give a greater right than tnemaker!"* 

he had himself. A's. name is on the note — this may 

prove that B., the possesser, has a right to use, or sell, 

and nothing more, independent of the custom. C. con* 

tracts with B., to B. he ought to look for the right, 

which he purchases, tehether it be a right against the 

maker only, or whether A. is to warrant, in case the 

maker shall fail. If B. deceive C, he alone shall be 

answerable. The fraud of B. ought not to injure A. 

Let each trust where he contracts. Caveat emptor — 
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Rhodes « Beware, purchaser !" may, with great justice, be ap- 

8 ey# plied in this case. The same hard, technical reasoning 

has prevailed, in some laws, against the makers of a 

negotiable note in the hands of an endorsee, where a 

payment, not minuted on the note, has been made be- 

fore the transfer. But, in some of the neighboring 

States, the same principle? of common justice, which I 

now go upon, have prevailed, in this point. The Courts 

have made it a rule to allow all payments bona fide 

made before the transfer, or rather, before notice ; and 

the endorsee must look to the endorser for so much. 

This difters only in name , the reasons go the whole 

length of the present case. The evidence ought to be 
admitted. 

As to the other point, of a long time having elapsed 

without notice given to the endorser, it is on the part of 

the plaintiff to prove due diligence, and reasonable 

notice of failure. It is not in the present question. 

The evidence was admitted, and the Jury found 
a verdict for the defendant. 



« 
* 



Windham County. 



September 
tenn, 1?U0. 



Robert Wier 

vs. 

T. Church. 



Wier 
Churcb. 



Indebitatus assumpsit for <£45 13s. 3d., money had 
and received, etc. 

Pica, non-assumpsit. 

The substance of the evidence to the Jury was, that 
on the — day of , 1787, N. Smith had an ex- 
ecution against R. Wier, in the hands of an officer. 
The defendant, as agent for Smith, proposed to Wier, 
that the execution should rest, without expressly say- 
ing for how long ; and that Wier should see Smith, 
for a settlement, on a certain day, which wa£ agreed 
between them. And to secure all damages which 
might happen by the delay, Wier delivered to Church 
a note, signed by one Ayles worth, endorsed by one 
Watkins, and by Wier. At the same time, Wier de- 
clared if he did not go and make a settlement at tho 
time, the whole should be forfeited. Church directed 
the officer immediately to go and serve the execution 
. on Wier's land, and to keep it secret until he knew 
whether Wier mada the settlement, which- was done by 
the officer. Wier did not go, or make a settlement with 
Smith at the day, alledging that Church had broken 
the agreement. Wier's land was then set off to Smith, 
to satisfy the same execution. Church sold the note 
to Shattuck, who brought an action against Wier, as 
endorser, and Wier paid the note, to the amount of 

6 



Evidence. 
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w £ Mb 13s. 3d. It was proved that Wier said, the note 
Churdl ' waa good for nothing, and that Church said, he knew 
Wier ought to have something, but he had made a 
jocky trade with Shattuck, and took some lands, which 
were, perhaps, of no value ; and Shattuck would not 
join in a settlement. 

The Court observed to the Jury, that, though, it were 



Court. 



If from the 

SSnMction for* no * ex P ress ly mentioned, yet, if they found it was the 
attain act on meaning of the parties, and followed from the nature 
which! 16 though of the transaction, that the execution against Wier 
mentioned? was should be stayed, that he might have an opportunity of 

In the meaning . - ., 

and contempia- settling with Smith, it must be considered as a con- 

tion of the par- ° » 7 

lary to render dition precedent ; for if the execution went on, there 
of any aJaiT or was no opportunity for a settlement, and Wier would 
on the other -not forfeit, though he did not attempt it ; consequently 

part, it must be . 

Uken as a con- Church could have no right to retain the note. Trover 

dition prece- ° 

dent. would have lain against Church, immediately, on re- 

wouidne, i? de- fusal to deliver it to Wier, while it remained in his own 
sold the proper- hands. As he has sold it, Wier has a right to wave 

ty, plaintiff may 1,1 

wave the tort the tort, and go for the value of the note as sold. 

and go for the '• ° 

yalne. 

Verdict for the plaintiff. 



Windsor County. 



September 
term, 17dl. 



donee. 



Jacob, ex dem. 
Paine k Morris 

V8. Paine, Ac. 

V8. 

Joel Smead. Smead - 

Ejectment for lands in Windsor, 
General Issue — Not Guilty, 

On trial, the plaintiff gave in evidence an office-, 
copy of a charter, under New Hampshire, of the town- piainturseTi. 
ship of Windsor, in which Simeon Chamberlain was a 
grantee — a deed from Chamberlain to J. Willard, 
dated the 16th of July, 1761 ; from Willard to Israel 
Curtis, 3d October, 1767 ; from Curtis' to William 
Smead, 1st May, 1770 ; a power of attorney, Dec. 
30, 1771, from William Smead and others, proprietors 
under the New Hampshire grant, to N. Stone, for the 
purpose of authorising him to procure from the Gov- 
ernor of New York, a confirmation of their claims in 
Windsor, either in their names, in the name of Stone, 
or in the name of any other person or persons, as he 
should think proper. 

The New York charter, reciting, that the New Hamp- 
shire charter was surrendered, etc., was dated the 28th 
March, 1772, to N. Stone, and twenty-one other persons^ 
A release from the other grantees to Stone, dated the 
31st of March, 1772 ; a deed from Stone to Henry 
Cruger, April, 1772, of 3000 acres of land in Windsor, 
which was sold by agreement of the New Hampshire 
proprietors to defray the expenses of the New York 
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Pai v8' &c * g rant - The will of Henry Cruger, who is since dead, 

me * dated June 11th, 17Y9, signed, sealed and attested by 

three witnesses, in which, among other things, there is 

a devise to his executors, N. Watson, Van Sha- 

ack, and Cruger ; to sell all, or any part of his 

lands in America (he died in Eugland) in fee. This 
will has been proved in England, and was recorded in 
Windsor, November 7th, 1787. 

It was objected by the defendant's counsel, that * 
Cruger's will has never been probated in any proper 

a win need office in this State. But, by the Court, it is not neces- 

not, forthepur- 

, Cnd* of £f 8 *»r«2 8ar ^ to ^ e conve y ance y it ls sufficient to prove the 
baied. execution of the will. 

A deed from two of the executors to the lessors of 
the plaintiff, dated 23d of April 17b7, acknowledged 
and recorded. 

The land demanded is 100 acres, parcel of the 3000. 

A receipt from W. Sraead to N. Stone, for a deed 
given to himse.f and a third person, of his, W. Smead's, 
proportion of land in Windsor, under the New York 
grant. - 

Objection by the defendant's counsel, that the re- 
ceipt was not proper evidence to' prove a conveyance. 

Court. — It is not designed to prove a conveyance 

from W. Smead. Grantees under a former charter 

and AcC a e c P quiI C 8 e - m *o nt surrender to the King, without deed, and may 

second U gran* be bound by acceptance of, and acquiescence under a 

?d y without second grant, without deed. The receipt may be evi- 

dt-ed. 

dence of such acceptance and acquiescence. 

Several witnesses proved that there was a general 

acceptance and acquiescence in the New York grant, 

n. h. pnprie- and by W. £mead in particular. It did not appear 

tors generally 

accepted. t na t W. k mead^ who is since dead, did, in hi3 lifetime, 
s P a?cepiedTn make claim to the lot in question, which was divided to 
panicu.ar. ^ Chamberlain right, under New Hampshiie. The 
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defendant claim? as heir to W. Smead, and has r** 1 ^**- 
taken possession since his death. m m 

It was conceded that the defendant is son ani heir Defendant is 

heir to W. 

to W. Smead. ttmead - 

No evidence was produced on the part of the de- ch&rge to the 

fendant. Jury ' 

In the charge to the Jury, the Chief Justice made, 

among others, the following observations, to which 

Judge Knight, the other Judge in Court, fully agreed. 

The ri^ht now i?i question, a3 far as relates to the ^ , , , 

° L 7 Decision in 

operation of the charters, must be determined agreeably {n^e^reealJiy 
to th3 law, then in force, which was the common law of iwc^thetiine 
England. The Governor of New Hampshire, while c mmon law of 

. . ...... England. 

this territory was under that jurisdiction, and, after the 

transfer to New York, the Governor of that province Governor?' to 

had a power to grant such lands as were then in the gnmt * 

right of tbe King. These grants were not made in The grants 

.... were made by 

the personal, or even jurisdictional ri^ht of the Gov.- ant ' orit y ,rona 

r J ° the crown, and 

ernors, but by royal authority, given for that purpose ; SHewd*? mSE 
and they are to be considered, in their construction and grant8 ' 
operation as royal grants. The King was, in view of The King the 

ultimate owner 

the law, the ultimate owner of all lands within his do- of the land, 
minions, and had the reversion in himself. An estate 
in fee, the highest right which a subject could have to ah private 
lands, was said to be derived out of the Kind's right, from, and »ub- 

° ordiuate to his 

and to be subordinate to that right. Agreeably to r, s ht - 
this doctrine, a surrender might be.made to the King, surrender 
of a former grant. On a surrender, the King was in m§ ma e# 
of his former right, and might grant again as he 
pleased. 

[Plaintiff relies 

The plaintiff in this case relies that the New Hamp- °? a surrender 

r i of the Neff 

shire charter of the town of Windsor, was surrendered barter! Bhlre 
into the hands of the Governor of New York, for the 

i • i ' i ... And that the 

crown; and, that the letters patent issued, in conse- NewYork grant 

o.)"rati-8 ad a 

quence, by that Governor, acting for the Crown, and confirmation. 
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Btta 5£. * c ' intended to operate by way of confirmation to the 

smead. claimants under the former grants, were good and valid. 

The act, itself, by which the surrender was made, is 

not produced. The proof of the surrender of the 

New Hampshire grant, arises from the power given to 

Stone, the agent. From the recital contained in the 

letters patent of New York, which, we think, is good 

surrender in the ground of presumption, and, indeed, prima facie evi- 

pnma facie evi- dence of a surrender ; and from the acceptance 

dence. * 

and long acquiescence of the NewHampshire proprietors 
cenctlS^?t e he under this grant, it should seem that the acceptance 

second, a waver , . i i_«i_ i. r • i * * 

of the first, and acquiescence alone, which, must nave involved al- 
most the whole property of the land in the town, 
would be construed a waver of the former grant, and 
Presumption a confirmation of the latter. It may be further ob- 

charter not be' served, the original charter of New Hampshire has 
not been produced ; and it is agreed that it was lodged 
in the office of the Secretary of the Province of New 
York, previous to issuing these letters patent, and that 
it remained in that office. 

The defendant in this action stands in the place of 
Defendant his father, William Smead ; and his claim must be 

stands in place ' 

of w. smead. viewed in the same light. W. Smead, who claimed 
the premises under the grant of New Hampshire, was 
a proprietor of several rights or shares, and was one 
of those who executed the power to Stone to procure 
a confirmation from the Governor of New York. It is 
ecutelrpower* in evidence that W. Smead accepted from Stone a 
took fromWi a title of lands in Windsor, to himself and vendees, in 

deed of land, 

Ac. full for his claim under the former grants, in part, of 

the same lands which he formerly claimed, and in part 
of other land, the benefit of which he enjoyed and left 
to his heirs ; for it will be observed, that under the 
New York grant, the whole property was vested in 
Stone, in trust, that he might convey to every one, ac- 
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cording to his right ; and that the division which was Mn«u*c 
made under the New Hampshire title, was not then 8mead - 
taken to have any legal efficacy, but served only for 
description. Had the question arisen between a New 
York claimant, and a claimant under New Hampshire, beeVmoreiavOT 
who had disagreed to these proceedings, and refused prie\o° Vnoffi 

_ • dissented. 

any benefit under the second grant, it might have had 
another consideration ; at least, it would have stood in 
a more favoralbe light. The Governor of New York, 
and the authority of that Province were guilty of the 
highest oppression and injustice toward the New Hamp- 
shire grantees. They held the titles derived through 
the Governor of New Hampshire to be void. They were 
able to enforce this opinion by violent laws, and by the 
arbitrary decisions of their Courts. In consequence of 
these measures, they extorted large sums of money 
from the New Hampshire grantees and settlers, for 
what they called a confirmation. This was practised 
upon the proprietors of Windsor. It is insisted that 
the injustice of this demand ought to invalidate the 
New York grant. It is wholly a new doctrine, that the The enormity 

, .« ... ,, , ., .-i of the con eider- 

greatneSS, or, if you will, the enormity ol the consider- ation given can- 

. . , T-. . ,., „. . not invalidate 

ation given, should invalidate a grant. If it be not a t^ grant. 
legal reason, it is certainly a favorable argument for 
the grantees, in support of their grant. 

Verdict for the Plaintiff. 



[end of the reports.] 



PART II. 



DISSERTATIONS 



ON THE STATUTE ADOPTING THE 



COMMON LAW OP ENGLAND, 



THE 



STATUTE OF CONVEYANCES, 



THE 



STATUTE OF OFFSETS, 



AND ON THE 



NEGOTIABILITY OF NOTES. 



PREFACE TO THE DISSERTATIONS. 



I have not the vanity to suppose that the opinions contained in 
the following Dissertations, are to be considered as precedents ; 
they are only private opinions upon points of very considerable im- 
portance in the administration of law and justice, in this State. 
It has been my aim to derive these opinions from principles, which 
coincide with the principles of our Government, and the spirit of 
its laws ; and to support them by reason, rather than by pre- 
cedents. 

A knowledge of the principles in which precedents are founded, 
and the true reason of their application, is of much greater im- 
portance in the profession of the law, than the knowledge of pre- 
cedents only. The latter may serve to form the mere technical 
laywer ; the first leads to the fountains of justice, the existing re- 
lations of nature in society, and connects the principles of law 
with the true principles of morality. 

It is believed that the principles and reasons, an illustration of 
which is here attempted, have, if well founded, often occurred to 
gentlemen of the profession. To such, these Dissertations may be 
less useful. But, I flatter myself, that they may be, in some 
measure, useful to students, by exciting them to the due use of 
their reasoning powers, as well as the power of memory, and by 
furnishing them with some hints for a proper estimate of prece- 
dents — their principles and application. 

^ Rutland, September 3, 1792. 



/ 



A Dissertation 

On the Act Adopting the Common 
and Statute Laws of England. 



Preamble.* 



The reasons for passing this act aro contained in 
the following preamble ; 

" Whereas it is impossible, at once, to provide par- 
" ticular statutes, applicable to all cases wherein law 
" may be necessary for the happy government of this 
" people. And, whereas, the inhabitants of this State 
" have been habituated to conform their manners to 
" the English laws, and hold their real estates by Eng- ' 
" lish tenures." 

By the first section it is enacted : " That so much of i 8 t section 
" the common law of England, as is not repugnant to common law of 
" the Constitution, or to any act of the Legislature of 
" this State, be, and is hereby adopted, and shall be, 
" and continue to be, law within this State." 

By the common law of England, exclusive of posi- 8 ^* by^uTe 
tive laws enacted by statute, are understood those rules England, 
and maxim3 by which decisions are made in their 
courts of law, whether in relation to the mode of pros- 
ecuting a right, or to the right itself, liules and 
maxims which have been there adopted, " time, where- 
" of the memory of man runneth not to the contrary." 
For a knowledge of the common law of England, we 
must have recourse to the history of their law proceed- 
ings, handed down in almost innumerable volumes of 
reports, and to the writings of the sages of their law. 
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Learnt from Hence are drawn maxims and precedents for the de- 

law rnnorts 

cision of all causes, at common law. 

The aforegoing statute, adopting the common law of 

England, in this State, has rendered a knowledge of 

Adopted nn ^ at ' aw indispensible in our Courts. This statute ex- 

erresir c one. p resg ]y lixxiits the adoption of the common law to so 

much as is not repugnant to the Constitution, or any 
act of the Legislature of this State. By this limitation, 
if SexSJded. 11 all that part of the common law which relates to the 
royal person, family, and prerogative ; all which re- 
lates to the peerage, their privileges and pre-eminence, 
is excluded. We have, strictly speaking, no common 
we have no law .officers. All the offices in this State are etablished, 
offices! 1 * w and the duties, in general terms pointed out by the 
They are an by constitution or by statute. The terms and expressions 

const nation or " r 

statute. adopted in both, are frequently derived from the com- 

mon law. The office of Sheriff, for instance, is contem- 
plated in the constitution, and established by statute. 
His power and duties are pointed out, generally, by 
statute ; these are, mostly, the same as those of a 
sheriff in England. Yet these powers and duties are 
derived from the constitution and statutes of this State, 
mu , ... and limited by them. The manner in which these 

Their dnties J 

be^iearnrifom 8 ^ a ^ be exercised, if not pointed out by our laws, must 
law? common be learned from the common law of England, so far as 

adopted here ; as, the manner of an arrest — what shall 

be deemed an escape. 

Rules of prac- From the different constitution of our courts, the 

rice in few in- 
stances admit- English mode of practice can, in very few instances, be 

English rules adopted ; but their rules may, in most instances, he 
p?eamngst in applied in determinations on pleas and pleadings ; in 
contracts. . the construction of words and of laws ; in almost every 
instance, which can arise, in our state of society, be- 
tween individuals, on torts, frauds or contracts. 
It will be much more restricted in cases arising oa 
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Our landed titled. Many of those titles were derived nS! , dI l «S5t 

from the King of Great Britain, and many convey- £?<££ ttoil 

fences made, while under British laws and government. 

Their validity and operation must be decided by the 

laws, under which they were derived and made. But 

Our landed property has suffered a great alteration by 

the revolution. It has been changed in the hands of 

* • , • o • i it i* i iii Titles changed 

owners, from estates in fee, into allodial estates, holden from fee to ai- 

. . lodial. 

no longer, even in idea, of a superior. 

The mode of descent, and right of inheritance, de- Mode of de- 

1 ° 7 scent, affinity, 

pend entirely on our statutes ; while the degrees of &c - 
affinity and consanguinity are to be learned from the 
common laws of England. The whole chapter of en- Entails, and 
tails is abridged — perhaps, expunged — in a word, all quence of the 

feudal tenure 

the consequences of the feudal tenure are abolished — abolished. 
la tenure once very general in Great Britain, the traces 
of which are still visible in all their laws relative to 
lafcded proporty, and which introduced rules and max- ' 
ims full of absurdity and oppression. Rules and max- 
ims, which, there, still operate more or less, although 
-the reason of their introduction has long ceased. That 
part of the common law which arose from the adoption 
of the cannon law, has shared the same fate. 

I have given these instances by way of example 
only. It is not my design to enumerate every instance 
in which the common law of England is to be applied m 
this State, or in which it is excluded or restricted. It 
will be of more use to discover some general principles 
which may enable us to distinguish properly in our ap- 
plications. 

The common law of England is a system of rules, common law 
supported by precedents, handed down from remote nde?etc? 
arttiquity. These precedents have, by the body of the ^^gjjf^gj! 
law, as is common enough with professional men, been ^ YOj e8teem * 
held in too great veneration. A numberof precedents, 



64 ON THE STATUTE ADOPTING 



in point, however obscure or uncertain the principles 
wider 1 ™ wKch upon which they were founded have been held, fully 
dents Lye been decisive of a similar question ; and yet many of these 
precedents were made at a time when the state of 
society, and of property were very different from what 
they are at present ; in an age when the minds of men 
wer£ fettered in forms ; when forms were held to be 
substances, and abstractions real entities. Technical 
reasoning and unmeaning maxims, of course, frequently 
supplied the place of principles.* 

Society was in a state of melioration. Manners and 
AU«ationsin sentiments progressed towards refinement. Intercourse 
between individuals, as well as nations, began to be ex- 
tend, and in some measure, secured the rights of 
property, and the rights of commerce were investi- 
gated and better understood. The clouds which had 
long hung over the reasoning faculties, began to be 
dispersed ; principles were examined and better estab- 
lished, f Cessante ratione, cessat et ipsa lex was 
adopted as a maxim of the common law ; for, in those 
times, nothing could be decided or altered without a 
some prece- precedent or a maxim. By the application of this 

dents w 11 i c h 

were become maxim, some precedents, which were originally absurd, 
adder an d 80 me, which had become inapplicable through a 

change of times and circumstances, were set aside. 

The progress, however, was slow. Men correct, or 
DifflcnitieBin- give up with reluctance, those things which have cost 

* Solvatur eo ligamine, quo llgatur," literally, " Let it be loosened by the same tie by 
which it is bound This pompous, unmeaning maxim was introduced from the civil law. 
Tying and untying, binding and loosing, are different operations, connected only by the 
subject, anil may be performed by different means and different powers. There is no kind' 
of similitude between them. By a lorced application of this unmeaning maxim, many an 
obligor has been condemned to a second discharge of his obligation, although able to 
make indubitable proof of a former discharge, differing from his contract only, in 
some immaterial circumstance to the full acceptance of the obligee ; and this, because he 
could not make bis proof by an instrument of the same kind with that by which be was 
bound. Lord Raima has, conn-when', nearly the same observations. 

Let me here add an instance of a different kind The whale wan a royal fiph The head 
was alloted to the king ; ti>e tail to th< queen Ltx est >ummu latio— Law i>» the perfection 
of reason A reaaoi. must be given for ibis allotment Sax the anci«nt lawyers, with 
much gravity : ** The tail was given to the queen to furnish her wardrobe with whale bone:" 
but for this, as whale bone is found only in the mouth of thut fl«-h, she must have been still 
beholden to the king* 

t When the reason of a law ceases, the law itself ceases. 
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them much pains in learning. Many such precedents 
had, however, become a rule of property. These 
could not be shaken by the Judges, without the greatest 
injustice to individuals. They must, therefore, wait a 
legislative remedy. 

Upon, rules and precedents, Judge Blackstone has 
the following observations : " Not that the particular Com, » L » 70, 
reason of every rule in the law can, at this distance of 
time, be always precisely assigned ; but it is sufficient 
that there is nothing in the rule, flatly contradictory to 
reason, and then the law presumes it well founded. " 
And again, " Precedents are to be followed, unless 

Precedents to 

flatly absurd or unjust ; for though their reason be not be followed, un- 

J J 7 ° less flatly ab- 

obvious at first view, yet we owe such a deference to SS d - £° m *; 

1 * detf rence t o 

former times, as not to suppose they acted wholly with* formertim es. 

out consideration." This might, perhaps, be well' 

enough in England. But the principal reasons there 

for so strict an observance of precedents, are that the no ™|ood e ?eaJ 

rules of law may, from their permanent uniformity, be 8on * 

the better known ; and lest by too easy a departure; in that kingdom 

Judges might unwarily disturb rights or property ac- 

• 

quired, transmitted, or holden on the faith of such pre^ 

cedents. If no reason can be assigned, in support of with us, no 

rules or precedents, not already adopted in practice, to be adopted, un- 

x . . * e88 a £ 00( * rea * 

adopt such rules is certainly contrary to the principles J^jJ 11 ^ J^Jj 
of our government and the spirit of our laws, which it8elt 
admit not of arbitrary rules, or of arbitrary decisions, 
even in matters indifferent. 

We can readily suppose that former ages did not act 

•without consideration ; we can believe them to have 
acted upon principles and reasons, which arose out of 
their state of society ; but it would be too great a we ought not 
deference to concede to them, who are now no way in- merges the 
terested in the concession, or affected by it, the princi- reasons of the 

present. 

pies and reasons which arise out of the present state. 
8 
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It is much more just to them, and to ourselves, to sup- 
pose that good reasons there existed, which, from a 
change of circumstances, have long since ceased.* 

a particular ^ was a ru ^ e > '^at ^ a s^tute be made, altering th e 
m on lawMn common law, and a statute come after, repealing the 
' former statute, the common law revives. But it ought 
to be understood with this limitation, if the common 
law be founded on principles still existing in the pre- 
sent courts of justice. 
wron^hav^rJ Legal right and wrong, particularly in criminal juris- 
gndpies of prudence, have an intimate relation to the constitution, 
egover en p r j nc jpj es an( j circumstances of the government. There 

will be a coincidence between the principles of the 
government, the spirit of its criminal law, and the mode 
of interpretation and execution. 
British gov- Th e British Government, which has ever been a 

era men t con- < 7 

arcny?&c. mon " mixture of monarchy, aristocracy and democracy, has 

TheiriawBin- principles peculiar to that government. The monar- 

monarchical chical principles have a silent, but uniform influence on 

principles. .... 

their criminal jurisprudence.! 

At the time when the common law was growing into 
a system, by means of precedents, the Judges were 

•Determination of law, though they cannot always go the fall extent, onght never to 
stand opposed t > the nicest sense of moral obligation, to the principles of the government, 
or to what ought to be the spirit of its laws In adjusting these, we should act more 
wisely if, instead of entertaining a bllnl veneration for ancient rales, maxims, and pre- 
cedents, we could learn to distiugaish between those which are founded on the priuciples 
of human nature in society, which are permanent and universal, and those which are 
dictated by the circumstances, policy, manners, morals and religion of the age. 

t Many instances might be given of the influence of feudal, monarchical and aristo- 
C/ati'-ai priuciples on the decisions of the English law. The following are selected as ex- 
amples. 

nomicide per infortunium; or the killing of a man by misadventure, is held to be a crime. 
The mansiayer is, indeed, pardoned of course ; but he forfeits his goods to the king, be- 
cause, says the kw, the king has lost a subject. This is evidently of feudal original. The 
forfeiture was at first intended as a reparation to the king for the loss of a vassal. 

The absurd doctrine if deodands, which still disgraces the English laws, was derived 
from the superstition of the times ; but is now considered as a prerogative right. 

By attainder, the blood of the person attainted is supposed to be corrupted, and to have 
lost every inheritable quality. The king may pardon the person attainted, and make him 
a new man, but cinnot restore his former inheritable connections, or prevent an escheat 
to the Lord. A eon. born before the attainder, shall never inherit to this new man ; his 
alter acquisitions shall rather escheat. An after-born son may inherit ; but not if there be 
any former son living, or heir of such son. 

The following rule, which was adopted in a matter of mere civil right, Is of the same 
feudal origin: 

The brother of the half blool shall never inherit to the brother of the whole blood. The 
fee 8 hall rather escheat to the Lord, because by the feudal constitution, the decent is con- 
fined to the whole blood of the first feudatory. 
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solely, dependent on the Crown. Monarchy procures pe ^°™ r Jjf 
obedience no less by fear, than by the principle of J* 11 ^ 68 - 
honor. The higher orders in the government, and the 
most aspiring characters are influenced by the prospect Fear, as wen 
of attaining honors. The multitude are restrained by JJJSJJSSby? 1 a 
fear. The manners of the people were rough, and Ronganessof 
little short of savage. From all theso circumstances, ners? nt man " 
their punishments became, in many instances, shock- ah these have 

x " introduced an 

ingly severe. Whether it be owing to the force of yJruy 8lve whici 
habit, to the influence of the monarchical and aristo- SeLSwa? to 
cratical priijciples in their government, or both, mod- 
ern refinement of manners, modern delicacy of senti- 
ment has prevailed very little to soften that severity. 
Their laws, like those of Draco, may emphatically be 
8£id to be written in blood. They have about one Biackstone's 
hundred and sixty capital offences. These are mostly 
created or confirmed by statute ; but some are still 
crimes at common law only. 

The government of this State is that of a democratic m ™* JP^gJC' 
republic. The principle of this government, by some democrauJ 0117 
called virtue, is a sentiment of attachment to its con- 
stitution and laws. This principle dictates moderation _ A 

. . . Dictates mod- 

Jn the enacting, in the interpretation and execution of eration. 

its laws. Here there is, perhaps, some danger,- lest, 

through the influence of precedents, the Courts should 

deviate from the spirit of moderation, the true spirit of 

our laws. I should lay it down as an unalterable rule, common law 

* 7 precedents can- 

that no Court, in this State, ought ever to pronounce S?p ita \ u pJSui? 

sentence of death upon the authority of a common law ment * 

precedent, without the express authority of a statute. 

"All fines," says the constitution, "shall be propor- Pines than b# 

J . . * r moderate. 

tioned to the offences." This is not to be understood 
of pecuniary mulcets only. The word fines is here to 
betaken as synonymous to punishments. Taken in 
this large sense, the clause is consonant to the princi- 
ples and spirit of our government and laws. 
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is^rimin^m Actions, which are criminal in England, may not be 
not^be^Bo^in so in Vermont, Civil crimes become such by a cer- 
tain relation to the society where they are committed. 
From the difference of the relation in different societies, 
the same action may be either not criminal at all, or 
criminal in a different degree. Here, cessante ratione, 
cesBat et ipsa lex, ought to be applied, whether to de- 
termine an action not to be criminal, or to be criminal 
The principles * n a ^ e8S degree. Nay, the principles of the common 
faw aW'cwnpe* law, which are # the true principles of right, so far as 

tent to deter- ,. . . , ^ , , . , ,, . . 

mme an act to discoverable, are competent to decide on the crimn> 

be a crime, and , . 

tp punish ; but ality of an action, which shall be notoriously and' 

Bhort of death. J ..... 

flagrantly injurious to society in this State ; although 
such an action had never been done, or even heard of 
in England, and to declare a punishment, but short of 
death. 

' Lord Mansfield was powerfully attached to the 

fieidas a Jud D e! monarchical and aristocratical principles of the British 
government. Whenever these intervened, in a cause, 
they had great influence on his reasonings. In other 
questions merely of a civil nature, he was a great and 
a good Judge. No Judge, perhaps, in that country, 
ever had a more thorough knowledge, both of the 
principles and precedents of the common law. His 
judicial opinion may be considered as a common law 
'Hia opinion of precedent, in the construction of this statute. " The 

the common r ' 

** Wt law of England," says he, " would be an absurd 

science indeed, were it decided upon precedents only. 

Precedents serve to illustrate principles,. and to give 

Co j2nef t^em a fixed certainty, but the law of England, which 

Eandaii, et ai. is exclusive of positive law, enacted by statute, de- 
pends upon principles ; and these principles run 
through all the cases, according as they fall in with the 
one, or the other of them." 

We may then lay it down, that this statute gives the 
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citizens of this State the rules, maxims and precedents ad ^{ 8 t 9 ^l 
of the common law, so far as they serve to illustrate ]£e common 
principles — principles only, which, from the situation applicable, etc., 
of society with us, exist in this State, but does not im- precedents. 
pose upon them those principles, which, from the par- 
ticular circumstances of that government, exists only 
in England. 

_, . lf , .. „-, . 2d Section. Re- 

The act goes on to recite that, '* Whereas the citai. 

statute law of England is so connected and interwoven 

with the common law that our jurisprudence would be 

incomplete without it ; therefore it is enacted, that such Adopting sta- 
tute, &c. 
statute laws, and parts of laws, of the kingdom of 

England and Great Britain, as were passed before the 

1st day of October, A. D. 1760, for the explanation 

of the common law, and which are not repugnant to 

the constitution, or some act of the Legislature, and 

are applicable to the circumstances of the State, are 

hereby adopted and made, and shall be, and continue 

to be, law within this State, and all Courts are to take 

notice thereof, and govern themselves accordingly/ ' 

In this section the words, " and are applicable to the 

" circumstances of the State," render any comment 

t i i ,1 i .i i Restriction In 

. unnecessary. Indeed, though these words are not ex- this section, 
pressed in the former section, tamen tacite infunt, they 
are contained in sense. 



A Dissertation 

Off THE 

STATUTE OF CONVEYANCES. 



Preamble. 



" An Act for authenticating and registering Deeds 
and Conveyances. 

" For preventing fraudulent sales, and incumbrances 
" of real estates, and to the intent it may be better 
" known what title or interest persons have in, or to 
" such estate as they shall offer to sale." 



1st section " ^ e ** enacie ^y eic '9 That all deeds and conveyances 
of any houses or lands within this State, signed, sealed 
and delivered by the parties granting the same, hav- 
ing good and lawful authority, attested by two or more 
witnesses, and acknowledged by such grantor or grant- 
ors, before a Justice of Peace, and recorded at length 
in the Town Clerk's records, where such houses or 
lands do lie, shall be valid to pass the same, without 
any other act or ceremony in the law, whatsoever ; 
want of livery of sezin, or* atornment of possessors, 
notwithstanding." 
intention i ^ Q intention of the Legislature in passing this act, 
^ambl? to to * 8 ^y expressed in the preamble; and it will be 
tocJnveyancel necessary, in the construction, to have an eye con- 
stantly upon this intention. The intention is generally 
to give a notoriety to all rights, titles, and legal claims, 
to or upon any real property within this State, 
benefit' of 1st. For the benefit and security of creditors, to 
whose demands the lands of debtors, held in their 
own right, are, by another act, made liable. 
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ben d eflt F 2f P m* 2ndly. For the iaformation of purchasers, that every 
one, who proposes to purchase any land, may know 
where to find evidence of his vendor's title, and? of all 
incumbrances in any way affecting the same. 

For attaining these ends, it is enacted, that all deeds 

conveyance, or conveyances, etc. Although this statute points out 

no particular species of conveyance, yet it is evident 

that the Legislature had principally in view that species 

Deeds of bar- which is most common in this State — by deed poll, and 

priucipaiiy i n is called a bargain and sale ; in which the tenements 

• view. 

described in the premises are expressed to be bargained, 
sold, conveyed, etc., by the bargainor to the bargainee, 
and is executed by the bargainor only ; for the exe- 
cution of the bargainor only is mentioned ; but any 
species of conveyance which contains words operative 
at common law to convey*, will be equally valid ; pro- 

* The deed of bargain and sale is generally considered, by the English law 
writers, as derived from the statute of 27th of Henry VIII, chap. 10, called the 
Statute of Uses, and as executed by force of that statute. But it was, in fact, a 
common law conveyance, and li;id its operation at common law ; or, at least, upon 
common law principles, and not by force of the statute of uses. The words of 
that statute are : "That where any person stands, or is seized of, or in any honors, 
etc., lands, teuements, etc., to the use, confidence, or trust of any other person or 
persons, etc. Such person or persons, etc., that shall have any such use, shall be 
deemed and adjudged in lawful seizin, etc., and the estate, right, and possession, 
etc., shall he deemed or adjudged in him or them, which have the use, etc." 

Where one stood seized to the use of a third person, this statute executed the 
use in the third person, or rather gave him the legal estate; but it does not exteud 
to one, who stands seized to his own use. It is probable that those who introduced 
the clause in this conveyance, which expresses it to be to the use of the bargainee, 
had an eye to the statute of uses ; but that will not extend the operation of the 
statute to a case not within it. Some writers (vide Black., Com. ii., p. 338) have 
supported the bargainor, by implication, to stand seized to the use of the bargainee, 
and that then the statute executes the use. But there is no room for such implica- 
tion. The words of the conveyance, generally, express a direct transfer from the 
bargainor, and a departure, not only with all his right in the premises, but with 
the whole premises, to the bargainee. The truth is, that this circuitous mode of 
reasoning was introduced by the circuitous modes of transfer^ which had been in- 
vented to get over the ancient feudal restraints upon alienation, and to secure 
landed property against the perpetual danger of escheats and forfeitures, to which 
it was liable. The judges and sages of the law, habituated to pursue the rights of 
real property through a thousand intricate ambages and circuitous labyrinths, in- 
vented for the purpose of evasion, had almost lost the idea of a simple right, or a 
direct mode of transfering such right. When the feudal restraints were taken off, 
and the right of the tenant* better secured, they found it difficult to lay aside their 
technical reasonings. That the property should pass, by a direct transfer from the 
bargainor to the bargainee, as expressed in this conveyance, appeared to them too 
simple for a transaction of such importance. They, therefore, forced an implica- 
tion, that the bargainor was, by virtue of the bargain and sale, seized of the lands 
meant to be conveyed to the use of the bargainee, and then the statute, as they ex- 
pressed it, executed the use, or in plain English, the property passed to the pur- 
chaser. — Vide note to Coke, Litt. 275, lUh edit. 
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Signing. 



vided that each and every of the parties, from whom e x?emjB* 8 to^i 
anything pas3es by the grant, comply with the requi- conveyances * 
sitions of the statute. 

I said, at common law, for none of the statutes of OJ> ^ r „, 

7 7 Statutes of Gt 

Great Britain, as such, have any force in this State. JavJJJjSSeS 
The rules of the common law, which, with us, apply to JJonl 1 * 16 of Ver * 
the transfer, or to the rights of real property, are few 
and simple. They are those only which apply to al- 
lodial rights. All landed property in this State is, by Rniesofcom- 
the constitution and laws, truly allodial, that is, abso- am3y a ln Wh the 
lute in the owner. He does not hold, even in idea, of areiew. 
a superior. 

" Signed, sealed aud delivered by the parties grant- 
ing the same." The party or parties conveying, are to 
sign their names to the instrument, with their own 
hands, or make their marks, if they cannot write, 
which will be a sufficient signing within the meaning of 
the statute. Sealing, since the art of writing has be- 
come generally known, the disuse of arms and par- 
ticular impressions, is nothing more than a mere cere- 
mony ; but the common law made it essential, and tho 
statute has made it equally necessary with signing, in 
instruments of conveyance-. 

The seal may be of anything which will adhere 
firmly ; but it is not deemed necessary to put a par- 
ticular, or, indeed, any impression upon the seal. 

The deed must be delivered, that is, given into the 
hands or possession of the grantee, or of some other 
person, for the grantee's use ; but no set form of words 
is necessary in the delivery. 

" By the parties granting the samo, having good and grant!* 110 * 1 ^ *° : 
lawful authority" Of this word, authority : 



Sealing. 



Delivery 



Restrained to 

1st. It restrains the right passing, to such right as * b « rUjatof tho 

o r o* o .grantor. 

the grantor had in the the thing granted. It is here 
thus guarded, not without reason ; for by the common 
law of England, a feoffment frequently gave a right 
9 
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greater than that of the feoffor ; and operated to dis- 
continue the estate, or take away the entry of third 
persons. • 

of A ^r»on? t in n - 2ndly. It operates as an exception to conveyances 
"^ e ' made by person3, who, in law, are considered as in- 

capable of contracting, or who, by reason of their sit- 
uation, are allowed to avoid their contracts. 
Inlllnt- • Such are infants, whose acts are voidable, when they 

come to fall age. 
Femes eoTert The acts of femes covert, and idiots are absolutely 

void. 
Lunatic* The acts of lunatics were, by the English law, void- 

able, by their heirs, but not by themselves, even after 
they recovered their reason. 

This absurd doctrine arose from a mere sophistical- 
quibble. 

"A person could not plead, that was insane, when 
" he did such an act ; for if he was insane, how could 
" he remember that be did the act." 

This, not being founded on principles, will not be 
penSa. mTOld to con sidered as law, with us ; but acts done during 
lunacy, may be avoided by the lunatic, in person, when 
restored to reason, or by his heirs. 

Persons under Persons under duress, may avoid any act extorted 

duress. 

from them by force or compulsion, 
by po^eYofw! 3d. It gives a Legislative sanction to conveyances 
t0^llcy ■ made by virtue of a power of attorney from the right- 

fui owner. For a power of attorney gives, in the legal 
sense of the word, an authority ; but from the spirit of 
a uu^tt&ted! °f &* » ct ? 8UCn power of attorney tnust be executed 
*** with every requisite of a deed of conveyance, and be 

authenticated by acknowledgment and record, in pre- 
cisely the same manner. 

The word authority may likewise be extended to 
officers, commissioners, and to all persons empowered 
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by law to convey land, in which they have no personal 
interest;, and to place conveyances executed by them, 
in virtue of such power or authority, upon the same 
footing, in point of formality, with other conveyances. 

" Attested by two or more witnesses," by subscrib- 
ing their names to the deed. 

The statute says nothing of the credibility, or com- wtnense*. their 

. . . credibility. 

petency of the witnesses ; but it stands, with reason, 
that they should, at the time of attesting, not be per- 
sons, who, by law, are excluded from testimony gerier- . 
ally, or who, from their situation, would be excluded 
from testimony in respect to this particular transaction. 
Under this last description, all the parties to the deed 
or conveyance, as well as their wives, are to be ex- 
eluded from attestation. 

"And acknowledged by such grantor or grantors, be- mtt? 110 * 10 **" 
fore a Justice of the Peace." The party granting must 
personally acknowledge the instrument to be his free 
act and deed, before a Justice of the Peace, who is to 
certify the same by indorsement ; but the acknowledg- supplied in 
ment may be supplied by the oath of the witnesses, or proot ** 7 
by other proof, in the case x and in the nfonner speci- 
fied in the first and second proviso in this act. 

Such acknowldgement of the party granting has ac £j^\eV be 
the force to supersede the necessity of calling the ment# 
witnesses to prove the execution of the deed, on trial ; 
for such acknowledgment shall give it credit, prima 
facie, to be taken to have been executed, in the man- 
ner, and for the purposes specified in such deed. It 
will be prima facie evidence only ; for any person or 
persons, against whom the deed shall be produced, 
may impeach the execution by legal proof. 

" And recorded at length in the town clerk's record, Tne ^qq^ 
where such houses or land do lie." There is, after] 
wards, a proviso in the act, that in towns where there 
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is, or shall be no town clerk elected, such grants, etc., 
shall be recorded in the county clerk's office, of the 
county where the lands lie. It will not be necessary, 
if after the deed be once recorded in the office of the 
county clerk, there should happen to be a town clerk 
elected in the town, etc., that the deed should now be 
recorded in that officq ; and if the town be set to an- 
other county, the record before made is sufficient. A 
deed once recorded in the office appointed by law at 
the time, has immediately its full operation. 

A deed of conveyance thus signed, sealed and de- 

Operation of 

the deed thus Hvered by the party granting, having good and lawful 
authority, that is capacity, right or power ; and at- 
tested by two or more legal witnesses ; acknowledged « 
or, as the case may be, proved before proper authority ; 
and recorded in the office appointed by this act, shall 
be valid to pass the houses or lands, according to the 
intention of the grant, and the, right, interest and 
power of the parties granting, ".without any other act 
or ceremony in law whatever," or which the law may 
supersede* have heretofore required, u want of livery of seizin, or 

tommeDt. attornment of the possessor notwithstanding.'* 
Livery in the Livery of seizin, under the feudal domination, was 
not a mere ceremony, but the very act of transferring 
the feud, for the intent then expressed, by the person 
transferring, before the peers of the county. It was, 
at first, by parole ; afterwards, by writing ; and was 
witnessed on the spot by the peers, or rather, the names 
of those present were entered by the clerk, at the foot 
of the writing, which came to be called a deed of feoft- 
itent, or, by way of eminence, a feoffment. Accord- 
ingly, livery of seizin is defined to be " a corporal in- 
vesture of the land." After feudal tenures were abol- 
ished, livery of seizin, although a mere ceremony, still 
continued to be held necessary, in some instances, to 
the complete operation of a conveyance. 
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The same may be said of an attornment, which, Attornment, 
under certain circumstance, came in the place of livery 
of seizin. Where the lord aliened to a third person, 
any lands in the possession of his tenants, who held of 
him by rent, or by any kind of feudal services, the law 
did not allow the lord to make livery of seizin on the 
land, because an entry on the land by the lord, was 
held to be a disseizin of the tenant. The attornment 
of the tenant was, therefore, introduced, to complete 
the title in the alinee, " and was," as Littleton saith,* 
" no other, in effect ; but when the tenant had heard of 
the grant made by his lord, the tenant doth agree, by 
word, to the said grantee, I agree to the grant made to. 4 

you, etc. But commonly to say, sir, I attorn to you 
by force of the said grant, or I become your tenant ; 
or to pay a penny, etc., by way of attornment :" and 
this attornment had the effect of livery of seizin. 

The operation of this section is, not to set aside other the laTsectfon. 
modes of conveyance, before lawful ; but to privilege 
this particular mode — to supersede all useless cere? 
monies, which had nothing but a veneration for anti- 
quity to support them ; to banish the technical, circuit- 
ous reasoning which had long perplexed the doctrine of 
conveyances, and, in this mode, to bring it back to 
common sense, to a direct transfer of the right, freely, 
simply, and absolutely. 

To render this mode of executing, and autentica- 
ting conveyances universal, in this State, it is, in the 
next section enacted, " That no bargain, sale, mortgage 2d section, 
or other conveyances of houses or lands, made and ex- conveyance 

J ' not to be valid 

ecuted within this State, or attachment served thereon, e° c ho,d * Lnle88$ 

* " Et atturnment est mil enter en effect, fcrsqtte quant h tenant ad oye del grant 
fait per son seie,mor, que me&me le tenant agrea per parol a le dit grant, si come ad- 
ire a le grauntee, Fio moy ae ree a le grant J ait a tons, etc., ou Fco sue bien content 
de le graunt fait a rows; mats le pluis common exitvrntment est, adire, Sir, jeo at- 
tuma a votts ptr force del dit graunt, oujio devei^ne rostra tenant, etc., ou liverer, 
a I grantee un denier, ou un maile, ou un farthing, per voyaV attcnumtnt." — Coke 
Litt., p. 809, c. 10, sec. 155. 
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Attachment. 



Operation of 
the 2d Eection. 



shall be valid in law to hold such houses or lands against 
any other person or persons, but the grantor or grantors, 
and defendant, and their heirs only ; unless the deed 
or conveyance thereof be acknowledged and recorded 
in manner as is before expressed ; or unless minutes be 

Mortgages made of such mortgages in the town records ; which 
minutes shall respectively contain the description and 
boundaries of the land mortgaged, the names of the 
mortgagors and mortgagees, the mortgage money, the 
times when payable, and when registered ; or unless 
an attested copy of such attachment, and the officer's 
return thereof, be filed in the said town clerk's office. 

The former clause added little or nothing to the 
common law requisites of a deed of conveyance, ex- 
cept the acknowledgment and record ; and the latter 
clause is confined to the acknowledgment and record 
only. If a conveyance have every other requsite, and 
want these two, ic shall not be valid to hold, that is, it 
shdl be void against all creditors and subsequent pur- 
chasers ; but shall be good against the grantor, for he 
cannot be injured for want of notoriety. It will be 
good against the heirs of such grantor ; for, as heirs, 
they are not exposed to any injury or loss by the 
neglect. 

Construction. Upon this clause there %rise several questions of con- 
struction, on which the whole beneficial operation of 
the act depends. 

1. Suppose that A. conveys to B. a piece of land, 
by deed, under his hand and seal, properly attested and 
acknowledged, and B. neglects to record his deed ; 



SSr^cc.Tnlw afterwards C, without any notice of B's. deed, pur- 
corded. Phbii chases of A. the same lands, who executes to C. a good 

hold the land. # m 

deed, and acknowledges it before proper authority, and 
the deed be recorded according to law. Afterwards 
B. procures his deed of the same lands to be recoided. 
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The question is whether by the genuine construction 
of the statute, the title, as against B., i3 vested in C, 
on his deed being first recorded. 

The preamble will serve as a key to the intention of 
the legislature on this point. " To the intent it may 
be better known what title, or interest, persons have in 
or to such estates a3 they offer to sale." As much as 
to say, " To the intent that no purchaser shall be de- 
ceived by prior and secret conveyances, which he has 
it not in his power to discover," leu all deeds and con- 
veyances of houses or lands be recorded ; and if not 
recorded so that subsequent, bona fide purchasers of 
the same houses or lands, by repairing to the records, 
may be ascertained of such conveyances ; the same 
shall not be valid to pass ; that is, against such pur- 
chaser, it shall be utterly void, and the prior purchaser 
shall suffer the I03S in consequence of his own laches. 

■vr .i . i *■ • i - . Jteapcw of this 

JNo other construction can give a beneficial operation to construction, 
the statute, agreeably to the apparent intent of the 
Legislature. Let the loss fall where the neglect has 
been. But if C. neglect to record his deed, and B's. if rahsrfoent 
shall be first recorded, and afterwards C's., here there &<**« the *©*■ 

7 mer may hold. 

has been a neglect in both ; and B., through the laches 
of C, having procured his deed to be first authenti- 
cated by record, shall hold the land. 

2. In the case above put, if C. had full notice of pnrc ^^ n ^ 
B's. title, though the deed should not be recorded, and "rati* tiSSSSi 
he then proceed to purchase, and first record his deed, 
whether he shall hold the land against B., notwith- 
standing such notice ? 

No man can, with a good conscience, take advan- 
tage of the laches of another, to his direct injury, un- 
less where it is an even cast, that is, where there must 
be a loss on the one side or the other. In such case, 
the first in diligence shall be the first in right. Thia 
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is frequently the case between creditor and creditor, 
and sometimes between creditor and ^purchaser. The 
rules of law ought never to be so construed, as to op- 
pose the nicest sense of moral obligation. As moralists, 
we condemn the transaction. If we refer to the in- 
. tention of the Legislature, u to the end it may be better 
known, etc.," it is evident that C, in the case last put, 
having notice of B's. previous purchase, was not with- 
in the mischief, and, therefore, not within the equity 
of the remedy. This was so determined in the cause 
* * «* nr of Morris, ex dem., Ludlow vs. Gill. It is clear from 

Ante. 61. Wor- ' ' 

5nItto* al & 8 H£- ^ese principles, that C's. deed, in this case, as against 
der. i Burr. 477 B ^ ig yoi ^ It . g a]so a f rau( j u l en t conveyance, with- 
in the equity, if not within the very letter of the third 
paragraph of the " Act for the prevention and punish- 
ment of frauds and perjuries." 
purchaser P con' 3. If, in the case first put, B. not having recorded 

cenla his pur- 
chase, to de- his deed, be present, and fu'ly conusant of C s. pur- 

ceive a subse- 7 r * J r 

quent purcfaau- c hase, and give C. no information, and should im- 
mediately procure his deed to be recorded, before Q's.; 
whether B. should, in this case, hold the land against 
C? 
it is fraudulent This would clearly be a gross fraud upon the statute. 

pone The pnor It would be making a dishonest and injurious advantage 

purchase. 

of a willful neglect. B's. deed ought, in this case, by 

IversvsChan- ° # • o » > J 

dier. Anio. til. re trospect, to be considered as originally fraudulent, 
and designed for an imposition, and so void, as against 
C. 

Of attachments and mortgages, nothing need be 
said ; but it may be necessary to observe that the word 

the M word *ian°d land, in this statute, comprehends not only lands in the 

in this statute. ... „ ,. . . . . , . . . 

literal sense of the word, but every interest in, or is- 
suing out of land ; and is so far equivalent to the word 
tenements. It N is, therefore, necessary that grants of 
estates are com- life estates, terms for'years, and all other grants, which 
tUBeatafe incumber the lands, or derive to the grantee any right 
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to issue out of the land, should be acknowledged and 
recorded, or they are not valid to pass within the 
riatute. 
To complete' the notoriety of titles to Ian is, and a deficiency 

as to devlees, 

bring the whole under one view, the laws are still de- ? D d partition of 

° ' intestate es- 

ficient in two instances. Wills, by which lands are uleB - 
devised, are not required to be recorded in the same 
office with deeds, nor the partition made, by order of 
the Judge of the Court of Probate, among the heirs 
of intestates. The remainder of this statute needs no 
explanation. 
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A Dissertation 

ON THE 

STATUTE OF OFFSETS. 



"An Act for Allowing and Regulating Offsets." 

By this Statute it is enacted, " That if the plaintiff, ^sei. 00 ' 
in any action depending before any court, on bond, bill, 
note, or other contract, shall bo indebted to the de- 
fendant in such action, the defendant, after pleading 
the general issae, or confessing the plaintiff's cause of 
action, may plead an offset of any sum or sums due to 
him from the plaintiff, as aforesaid." 

It is observable upon this clause, that a defendant is 
allowed to plead an offset in those actions, which are 
founded on contracts only ; not in those which are 
founded on torts. The words indebted, due, are here njjotolt!* 11 * 1 
to be taken, not in their appropriate signification, as 
confined to specific sums and liquidated demands, but 
more generally, for any demand which one man has Thpyfmi8 t?>e 
against another, by virtue of an express or implied con- t™u* d e2i>™n 
tract, vhether of a specific sum, or subject to cstima- or ""^^ 
tion. The distinction between debt and damage, does 
not reach the meaning of the statute. An assumpsit 
founds wholly in damages, and yet is founded on con- 
tract. An action of debt lies against an officer for an 
escape, both negligent and voluntary, and yet the ac- 
tion is founded on a tort. By a proper attention to 
this distinction, we shall be able to determine with pre- 
cision, in what kind of actions offsets are allowed, and 
in what they, are not. The same observations may be 
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applied to the nature of the demand, which the de- 
fendant is allowed to plead in offset ; for he may plead 
an offset of any aim or aeme due to bkn from the plain, 
tiff, as aforesaid, that is, on bond, bill, note, or other 
contract. 

" Which plea shell be in the nature of a declaration 
sa Clause, in one or more counts, as the nature of the case may 
require ; and if the plaintiff shall plead the general is- 
sue to any or all the counts in the defendant's plea, or 
shall eeofeaa the eanee of aetien contained in any or 
all the counts in the deiendant's plea* he may in Uke 
manner plead an offset of any sum or sums due to him 
from the defendant, as aforesaid , and the issue and 
pleadings being closed, the jury shall he directed to> 
find generaUy such, sum or aums as shall he found in 
arrear from either, and judgment shall ha rendered 
thereon accordingly." 

By thia clause the plaintiff ia allowed to reply, to 
the defendant's plea of offset, by offieuing* ia the same, 
manner*, to offset any further demand which, ha tnajr 
have against the defendant,, of the same nature* thai 
iBf, any demand arising on contract* 
Beneficial ]tw This is indisputably one oi the moat equitable, and 
beneficial laws la be found La any code. It ia cakur 
lated on the maxim, Itdermt republics ut jini* «& 
litium — " It ia the interest of the State to terminate 
litigations." It aeries toeenteol th* ktigiou* spirit of 
aaitotft. by involving, their iuteseat alternately in a fall 
settlement of every litigated demand), with m gpealr aw» 
ing betk efi time aadeKpeMtB'. 

€■» dtatauetion relating to the right, in wbieft atiy 
demand fedaiflmb to be due, though net **preesed m 
p«t§na»miitt the* stautantay evsteia the nature off the* thing. She de- 
right. aMMid»ef betb plaintiff an* defendant must fee taatuet, 
ttoti^iniUifciimfrrigMi, orlfaey wiUiiinfcberiilewe** 



ofkt one against the other. To illustrate this by ex* 
ample : A is executor or administrator of B., brings a 
sort against D. ft* a debt doe to his testator or ir tee~ 
tato* Here A. brings the action i» «&?»» jure— he 
represents the right of another. In this case, IX may 
offset any demand which be has aghast A., in the same Kxecutors and 
tight, as executor or administrator of B.; but no de- 
mand which is personal of A. Nor can A. reply in off- 
set against l>«, any demand existing in bis own right, 
bat » confined to such only, as he claims in right of hie 
testator, or intestate. 

The same rule holds in all actions for or against Head8 orCor . 
beads of corporations, trustee*, assignees of bankrupts, we™ 1 ©?". 8 ' tlu *' 
and atl persons who represent the rights of others. 

This construction is necessary to prevent a perpetual con^mTctioa! 118 
cmfeabn, and e*en notation of rights. It would be 
grossly unjust m a trustee to apply the trust to Lie 
own benefit; and it wonU bene less unjust in the law 
te allow, march avwe to compel sucb application. The 
Manner of pleading, and the duty of the jury, are 
painted eat too clearly to need any illiaptntfioa. 

** That, where there are mutual judgments between 
the same per lae^ in any court (ia the same ctmi)^ sucb 
ceort may, en mutton of either party, offset such judg- 
ments against each other, and execution shad issue for 
tta* balance only*" 

Bern H is expressed, th*t the judgments to be ofl&et 
against each ether, be mutual. This is to- be untfer- 
stood, that ttrey be between the same parties, m the 
same right, as was observed en the firs* paragraph. - 
. " jPnmided, that no sum due o* account, the balance 
whereof sbali not be ascertained under the liand or 
handa of the party or parties ; nor *ny bond r bitty note 
or«t&er contra**, not due or payable before the cou»» 
it of the .jilniatiff's action; nor any bill oir 
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Proviso. 
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note sold, endorsed, or assigned to the plaintiff -or de- 
fendant, shall be allowed in any plea of offset, unless it 
shall appear on trial, that notice of such sale, endorse- 
ment or assignment was. given by the party holding 
such bill or note, to the opposite party, before the com- 
mencement of the plaintiff's action, which, in such case, 
shall be taken to be the day of serving the original 
writ in the action." 

Account*. A sum due on account, and acknowledged under the 

hands of the parties, or the hand of the party, against 
whom the demand exists, is on a footing with other 
contracts ; but where the accouut is still open, a differ, 
ent mode of trial is allowed, and the parties are, for 
certain purposes, admitted to their oaths. It would 
therefore create much confusion to allow such accounts 
to be plead in offset in actions, which have a different 
mode of trial, and a different mode of proof. 

contracts not The parties are not allowed to offset any demand 

du.3 t etc. 

which was not payable before the commencement of the 
plaintiff's action. Probably the Legislatuie considered 
that as such d#bts were not made payable at the same 
time, the parties in their contracts had not in contem* 
jlation a mutual credit, and it would b^haid that the 
plaintiff should be over balanced and subjected to costs 
by reason of a demand which did not exist, in force, at 
» the time when he commenced his action. Might it not,. 

Quern. however, have been better, both in a public and piivate 
view, that such dtmaud should have been allowed to the 
time of trial, saving the costs to. the party, against 
whom it should be produced ? 

It is a very just and equitable provision, that no hills 
or notes sold, endorsed or assigned to either party should 

Of endowed ' ° i J 

notes ana bLiu. be allowed in any plea of offset ; unless notice of such 
sale and endorsement, or assignment, shall have been 
given by the party holding the same, to the opjos.it 
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party, before the commencement of the plaintiffs action; , 
were it otherwise, one of the parties might, by secret 
purchases of such bills or notes, often unexpectedly, 
and, indeed, unjustly, subject tho other to costs. It is 
much more agreeable to the principles of right, that 
the debtor should employ his property directly in the 
payment of his debts, than that he should attempt it in 
a circuitous way, by such purchases, and with an ex- 
pense and cost to the creditor. 

* Bills' and ' Notes,' in the proviso, are attended with 
no descriptive words, which may serve to designate the 
particular species here intended. It may, however, be By b!ll8 and 
collected, both from the reason of the thing, and from p^iio. 1 we 1 tH 
the former part of the statute, taken in connection with those which are 

. . negotiable. 

the proviso. They must be bills and notes on which 
the party pleading can demand in his own name ; on 
which the law, agreeably to principles already existing, 
would establish in him a right of action against the 
other party, in virtue of the endorsement. Such are 
those bills and notes only, which are called negotiable. 
This includes all bills and notes which are made pay- 
able to any person or order. 

It is obvious* to observe that the proviso give3 no rim nothing ; 

. .. . . 111 fe ut Hrolt" an 

right; but that it limits a right supposed already to antecedent right 

exist. It limits the generality of. tho impression in 

the first clause. It is there said, that if the plaintiff 

in any action, etc., be indebted to the defendant in 

such action, the defendant, after pleading, etc., may 

plead an offset of any sum or sums due to him in like 

manner, that is, on bond, bill, note, or other contract. 

This clause gives the parties a different mode of effect. 

uating their dt mands, but gives them no new personal 

right in any contract. The parties are not authorized The part!e|l are 

to plead in offset a debt due to others, but debts sever- ^TdSbudne 

ally due to themselves. Every other bill or note, what- ° er * # 
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ever assignments or endorsements may have been made, 
or powers of the most ample kind given %o the payee, 
the assignee, or indorsee, remains, in consideration of 
law, as between the parties originally contracting, the 
i debt, contract and demand of the indorser, to whom 
the bill or note was first aud alone made payable* 
Negotiable bills and notes most have been alone in con 
temptation of the legislature in this proviso, for it 
would have been unnecessary, and even absurd, to 
regulate or limit those matters in a proviso, which were 
not introduced in the body of the act, and upon which 
the proviso, therefore, could not operate. 

These observations may appear superfluous to pro- 
fessional men, but I thought it necessary to be thus 
particular, in this point, because the question has been 
agitated in the lower courts, some of which have put a 
different construction on the act. 



A Dissertation 



ON THE 



NEGOTIABILITY OF NOTES. 



It is proposed, first, to take a brief view of the laws Propositions, 
and practice upon promissory notes, payable to order, 2J be con8lder " 
or bearer, as established in Great Britain; and, secondly, i on the 
to consider them upon principles, independent of es- 

, r V r . 2. On princl- 

tablished laws and customs. p 1 *** 

Of the laws and practice upon promissory notes in 
Q-reat Britain. 

In Great Britain, there are two kinds of promissory British law on 

* notes. 

negotiable notes ; the one payable to some person, to 
A. B., for instance, or his order ; tbe other to A. B., 
or bearer. Notes payable to order had been held to 
be negotiable by endorsement, at common law, as was 

1. Ld. Baym. 

observed in the case of Nicholson vs. Sedgwick ; and 180 « 

actions had been sustained by the endorsee of such notes 

against the maker. In the same case it was said that 

an action had never been allowed in the name of the 

bearer, as such ; and it was determined accordingly in 

that case. It was not, however, settled for law, that endowe" of on 

,i j n , vii. j • i * • thene notes, not 

the endorsee ot a note payable to order, might main- settled at com- 
mon law. 
tain an action against the maker, till the statute of the 

3 and 4 of Anne. This statute recites that 

" Whereas it hath been held that notes in writing, 

" signed by the party who makes the same, whereby 

" such party promises to pay unto any other person, or 

11 
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44 his order, any sum of money therein mentioned, are 
44 not assignable or endorsible over, within the custom 
44 of merchants, to any other person ; and that such 
" person to whom the sum of money mentioned in such 
" note is payable, cannot maintain an action by the 
" custom of merchants, against the person who first 
44 made and signed the same ; and that any person to 
" whom such note shall be assigned, endorsed, or made 
44 payable, could not, within the said custom of mer- 
44 chants, maintain any action upon such note against 
44 the person who first drew and signed the same ; there* 
44 fore, to the intent to encourage trade and commerce, 
44 which" (as it is there said) " will be much advanced 
44 if such notes shall have the same effect as inland bills 
Enacting part. " of exchange. It is enacted, that all notes in writing, 
44 that shall be made and signed by any person or per- 
44 sons, body politic or corporate, or by the servant or 
44 agent of any corporation, banker, goldsmith, ner- 
44 chant, or trader, who is usually entrusted by him, her, 
44 or them, to sign such promissory notes for him, her, 
44 or them, whereby such person or persons, body poli- 
44 tic and corporate, his, her, or their servant, or agent, 
44 as aforesaid, doth, or sha'l promise to pay any other 
44 person or persons, body politic and corporate, his, 
14 her ? or their order, or unto bearer, any sum of money 
44 mentioned in such note, shall be taken and construed 
4; to be by virtue thereof, due and payable to any such 
44 person or persons, body politic and corporate, to 
44 whom the same is made payable ; and also every such 
14 note, payable to any person or persons, body politic 
44 and corporate, his. her, or their order, shall be as- 
44 signable and endorsible, over, in the same manner as 
44 iuland bills of exchange are, or may be, according to 
44 the custom of merchants ; and that the person or 
4 * persons, body politic and corporate, to whom such sum 
44 of money is, or shall be, by such note, made pay- 



Off NOTES. 91 



44 able, shall and may maintain an action for the same, 
" in such manner as he, she, or they might do upon an 
" inland bill of exchange, made or drawn according to 
44 the custom of merchants, against the person or per- 
44 sons, body politic and corporate, who, or whose ser- 
44 vaut, or agent, as a foresail 1, signed the same ; and 
44 that any person or persons, body corporate and poli- 
44 tic, to whom such note, that is payable to any person 
44 or persons, body politic and corporate, his, her, or 
44 their order, is endorsed or assigned, or the money 
44 therein mentioned ordered to be paid by endorsement 
44 thereon, shall and may maiutain his, her, or their 
44 action, for such sum of money, either against the 
44 person or persons, body politic and corporate, who, 
44 or whose servant, or agent, as aforesaid, signed such 
44 note, or .against any of the persons that endorsed the 
44 same, in like manner as in case of inland bills of ex- 
44 change ; and in every such action, the plaintiff or 
44 plaintiffs shall recover his, her, or their damages, and 
46 costs of suit." 

I have inserted this statute at large, because it shows 
the situation of these notes at common law, and the 
grounds of subsequent decisions in their courts upon 
this subject. 

After this act, no farther question was made whether noaSnt&Sm 
such notes were assignable upon common law principles, mooi&w. m " 
It was sufficient that they were assignable by the statute, 
which put them on the footing of inland bills of ex- 
change, the law of which had long been pretty well 
settled. 

OP THE NOTE. 

While a promissory note, payable to order, remains of J^SmlSS 
in the hands of the original payee, it takes none of the fo'J" bmS"^ 
properties of a bill of exchange, except its negotiability, n4ie * 
When it is once endorsed, it has the principal proper* 
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2 Bnrr , 676. 



ties of a bill of exchange. The endorser becomes a 
Hejien, ei ai , drawer as well as an endorser. The endorsee is the 

V!» 

Adamson. p a j ee j anc [ th e maker is the drawee, with this distinc- 
tion, that as between him and the endorsee, he has al- 
ready accepted the draught. , 

OF THE ENDORSEMENT. 

Endorsement If a no * e ^ ave been endorsed to a third person, and 

may « b rue ^ paid, the endorser may strike out the endosement, 

and recover in his own name. The endorsement is a 

direction to the maker to pay the contents to a third 

Maybe endors- P er8on i the endorsee. Every endorsee has the same 

dnr»eo to an" right to endorse the note over, as the original holder. 

other. _ 

It is usual for the endorser to sign his name blank 
on the note, to be filled on occasion ; which may be 
done at any time before the cause goes to tiial to the 
jury. 

The endorsement by any person, who might himself 
By adminie- maintain an action on the note, is good to transfer the 
° "' * right to the endorsee ; as, by an administrator, on a 
U stran., 1200. note given or endorsed to his intestate ; or by the hus- 
band, on a note given or endorsed to the wife, while 
sole : but the declaration must agree with the case. 

ENDORSER AND ENDORSEE. 

Endorser is a The endorser is considered as warranting the note, 

warranter. ° ' 

on failure of payment by the maker. It is encumbent 
on the endorsee to use due diligence to obtain the 
money of the maker. He must apply, and make de- 
mand of payment of the maker, unless he have ab- 
sconded ; in which case he may go upon his endorser, 
Endoweenunt without an actual demand, which he could not possibly 
cTortbe.ndor- make. The endorsee must not neglect an unreason- 

per is diecharg- ... . 

ed «„ .„« able time, or give farther time of pavment to the 

2 Burr , 676 . * 

Htyle v*. et a1 *' m ^ker ; if he do, it is at his own peril ; he takes all the 
▲damson. 



/ 
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risk upon himself, and shall never resort to the en- 
dorser. 

It has been held, that if the endorsee receive any Receiving 

part of the money of the maker, the endorser is al - ?* of fh^mSker 

held to dis- 
solutely discharged ; for that credit is thereby given to charge the en- 

the maker. The contrary has likewise been holden, 2 . stran.467 
which seems to be the most reasonable opinion. It is ^dnf V8, ^^ 
clearly for the advantage of the endorser, that any < ontrary opm- 
part of the money should be received. It is probable, B f^ t P ^T 1 ' 
that the circumstance of giving farther time of pay- Kenimi? ° on™ 
ment, being generally connected with that of receiving l ° exciauge 
part of the money, gave rise to the former opinion. 

If the endorsee have used due diligence to demand 
the money of the maker, and the maker refuse or neg- 
lect to pay, the endorsee has a right of action against 
the endorser. If a note, payable at a future day. be 

' r J •" General en- 

endorsed generally, it is an endorsement to pay accord- f°£ 8 * mentto Ji e . 
ing to the tenor of the note. No laches can be im- Jj£ ft Jf theuote?" 
puted to the endorsee, until the note be some payable. 
If the endorser appoint the money to be paid at an pointed to be 

rr J l piid before the 

earlier day, though the endorsee may safely wait till En^or*er*'ho?d* 
the note become payable before he demand the money, en to hU time ' 
yet he is not obliged to give this time to the endorser. 
He may, if the maker refuse payment, resort to the 
drawer, at the time set in the endorsement. 

A note payable to A. B., or bearer, may be en- 



dorsed ; and the endorsement will be a good warranty, ot note* n*y- 

. n . . , . J able to bearer. 

as in the case of a note payable to order ; but an en- 
dorsement is not necessary for transferring a right of 
action against the maker. £uch right, according to 
the tenor of the note, passes by delivery from hand to 
* hand. These notes are, in many respects, like bauk 
bills, or bills of public credit. Wh n passed without 
endorsement, they are, in the same manner, at the risk 
of the bearer, as to the ability of the maker. 
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OF PAYMENT. 

Payment to the original payee, or a discharge by 
him to the maker, seems to have been admitted as a 
good defence to the maker. But it was admitted with 
great caution. The note must have been in the hands 
of the payee, at the time of the discharge or payment. 
The burden of proof, in this j oint, was thrown on the 
maker. It was of no avail that he had not notice of 
an endorsement ; so that it was almost impossible to 
avoid a second payment. Hence an opinion has pre- 
vailed with many, that such defence was not admissi- 
ble. 

THE NEGOTIABILITY OP NOTES CONSIDERED ON 

PRINCIPLES. 

There is. in this State, no statute directly authoriz- 
ing the Negotiability of Motes; nor have there been 
any leading decisions in point. In England it was 
formerly doubted, not only whether the endorsee of a 
note could, in his own name, maintain an action against 
the maker ; but whether this could be done by the 
original payee on the note itself. The statute of the 
3 and 4 Ann. recites these difficulties, and provides a 
like remedy in both cases. 

It is not now doubted, but that a declaration on a 
note is good, and that the payee may, on common law 
* principles, maintain an action on the note against the 
maker. 

Lord Holt was strenuously opposed to such action. 

Holt, opposed 

to the action on At the same time he allowed the note to be good evi- 
i Raym. 157. <j ence on an indebitatus assumpsit. The true reason 
was, that notes- having been but recently introduced, 
no provision had been made by the ancient rules of 
law for this form of action. It is clearly one of those 
cases in which forms were long allowed to control, and, 
sometimes, even to exclude principles. 
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As to the negotiability of notes, the great objection the ^ r r \abiii . 
was that they were mere choses in action ; and it was a <Jo"e faction 
maxim of law, that a chose in action cannot be trans- 
ferred. In the case of bills of exchange, the custom 
of merchants had prevailed against the maxim ; and 
they had long been holden to be transferable by en- 
dorsement Before the 3 znd 4 of Ann., promissory 
notes had been introduced, and the merchants had at- 
tempted to make them negotiable by endorsement ; but 
their negotiability had not been steadily allowed in the 
courts of law, as was observed above. It cannot, there- They were rot 

• stabHehed by 

fore, be said to have been established by the practice of ; h e common 

* J r law practice in 

the common law, and to have passed to us through that ^k 1 * 11 ^ 
channel. The idea, however, has not a little prevailed 
that notes, payable to order, are negotiable, and en- 
dorsees have, in some instances, maintained actions 
upon them in the lower courts, in their own names. 

If such action can be maintained in this State, it ™ th n * u 

' irm*tdepeiidon 

must be on principles of right, arising from the nature p^^p 1 ^ 
of the transaction itself; We will enter a little more 
at large into this subject, and see if we can discover 
principles which will be sufficient to support the negoti- 
ability of notes, and how far such principles extend. 

The form of the contract between the maker and 
original payee is this : Value received, I promise to pay [■ expressed in 
A. B.i or oraW, Ten Pounds, lawful money, one month 
after date. The substance of which may be thus ex- 
pressed : " Whereas I, C. D., am indebted to A. 13. in 

Explained. 

the sum of ten pounds, lawful nnney, I promise and 
engage to pay to A. B. the sum of ten pounds, in one 
month from the date hereof; or, if it shall be more con- 
venient for A. B., I will pay it to any one whom A. B. 
shall, by his order, appoint ; and any person who will, 
by satisfying A. B. for the contents, procure his order 
therefor, shall be entitled to receive the aforesaid sum 
of ten pounds, in the place of A. B." 
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It clearly implies this general proposal, that if any 
person will pay to A. B. the contents of the note, the 
maker will, on the producing of the note, and an order 
endorsed accordingly, pay to such person the full sum 
due. 

•qStaWy 6 e n- * fc * s c ' ear i ^ en i ^nt by complying with the pro- 
tothl^en^'m posal, paying the debt to A. B., and taking his order, 
such third person, the endorsee, acquires an equitable 
right to demand the money of C. D., according to the 
tenor of the engagement. The endorsee has paid the 
debt of C. D , and taken the order with his approba- 
tion ; not, indeed, a particular, but a general approba- 
tion. 

The maker has From the nature of the contract, fairly expressed, 

given the payee ^ * 7 

p«Snt wc t r he t0 pay- ^. D. has given to A. B. a power of appointing a third 

perliin? atuird person, who shall demand the money to his own use. 

In other cases such appointments have been holden 

good, to vest a right in the appointee. In a family 

settlement, a sum of money is to be paid to such per. 

Appointment son as P. shall appoint. P. appoints it to be paid to S. 

frood to vest a T1 . .. .. ' „ 

right. In this case, a right vests in £»., on the appointment of 

P., to demand the money, and that without any act 
done, or consideration advanced on the part of S. It 
matters not whether the right of S. be at law, or in 
. equity. It is now well agreed that a right which is 
sufficient to found a decree in equity, is sufficient to 

the^miiiorhaS support an action at law. In the case here put, the 
nominor has no interest in the money. He has only a 
naked power of appointment. This is certainly going 
farther than the case of negotiable notes. Here the 
original payee has an interest in money, as well as a 
power of appointment. He may either receive the 
money himself, which will discharge the whole contract, 
and, consequently, the right of appointment ; or he 
may appoint it to be paid to a third person, by en- 



no interest. 



/ 
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dorsement It is still a stronger case for the endorsee, ig an^ppohTi?! 
that he is an appointee, for a valuable consideration. couwVratum. 16 
There is, likewise, as to the right of the endorsee, an 

Analogy to the 

analogy to the case ot a person contracting with a caBeofuuayeut 

servant, agent or factor. If A. give to C. a credit to 

make certain contracts on h'13 A's. account, and this 

credit be held out to the public, or to individuals, with 

whom C, the agent, negociates, those who contract 

with C. on that credit, will have good right against A., 

though they might rever have seen him. The casa on 

a negotiable note does not go farther. The maker em- 

powe.s the original payee to make a contract, which 

shall bind him, the maker, viz., to mike an order to a 

third person, the endorsee, upon such consideration as 

he shall choose, and engages to pay the order. 

After all, no two cases, as to original principles of Makeri*hoid- 
right, can be more precisely the same, than the case S^i^i^y as 
between the payee, and acceptor of a bill of exchange; a bnVof'ex- 

chauge to payee 

and the case between the endorsee and the maker of a 
promissory note, payable to order. The endorsement 
is, to every intent, a bill of exchange. The note 
authorises the draft, and contains a previous accept- 
ance, subject, perhaps, to one condition, which will here- 
after occur. It was judged, upon the best ground, in 3Bnrr.i663. 
the case of Pillan and Hose, vs. Van Micropand Hop- a^em?-nt v,0 to 
kin?, that an agreement to accept a bill to be drawn, cep?apc«. aQac " 
was an acceptance to bind the drawee, when the bill _ v*. 

r ' Griffla. 

should be drawn accordingly. . Ante. 48. , 

The same principle, which applies to the negotia- Femer 
bility of notes, was adopted or conceded by the Judges Meak 

Is a similar 

of the Common Pleas, in the case of Fenner v%. Mears. caw a* to prm- 

7 m Ciples. 

Mears borrowed of Cox, on two respondentia bonds, 12 ^ 9 Blac • Rep ' 
upon an Indian voyage, £1000 ; and to enable Cox 
to raise money by an assignment of the bonds, signed 
hereon an endorsement to the following purport : that 

12 
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the sum contained was due to Cox, and that he would 

pay the ?arae to Cox's assignee, without any deduction 

or abatement. Afterwards, Fenner advanced money 

to Cox, upon an assignment of these bonds. Hears 

returned with the ship, having performed the voyage ; 

and Fenner, by one Evans, informed him of the assign- 

ment > »na d buDd ment, and requested payment. Mears desired time, 

p"jioil*j per" and that Fenner would not sue him ; but delaying pay- 
ton to whom _ . . . • l • «• 

theb«*Mi should ment, Fenner brought an action against him For money 

uteaaaFuw to k aa " an( * rece * ve( ^* There was a verdict for the plain- 
tiff, and a motion for a new trial, because, it was said, 
the endorsement on the bonds could not make them as- 
signable, so that Fenner could recover in his own 
name. 

Judge Blackstone observed, that from a caution, lest 
by turning a specialty debt, by assignment, into a 
simple contract, some consequences might arise, which 
he could not then foresee, rather than from any great 
doubt attending the case, he choose to go on clearer 
grounds in determining the particular question. He' 
was of opinion that Mears had made a sufficient promise 
after his return. Chief Justice De Gray, and Justice 
Nares, held clearly, that Fenner had a good right of 
action, in virtue of the endorsement by Mears, and the 
assignment by Cox. The plaintiff, said the Chief 
Justice, is certainly entitled to the money, in conscience, 
and therefore, I think, entitled at law. 
The maker, Let us see what defence the defendant can set up 

who h a * not # . 

im d nonest et d!? a S a * n8t an endorsee. It is true, says he, that I gave 
u? e C endoSl? t tlie note to A - B -» for ten Pounds due to him ; that I 
promised to pay the money to. him, or to any person 
who would procure his order endorsed. It is true that 
I have never paid the money, and the plaintiff has, by 
paying my debt, from a reliance on my written word, 
procured an order endorsed from A. B. That accord- 
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ng to the expression in the note, the plaintiff might 
have expected me to pay him the money ; but the law 
does not allow the endorsee to recover in his own name. 
This is certainty the fairest defence which can be made 
upon the statement, and is a gross evasion, founded in 
injustice. 

It appears, therefore, that notes payable to order, t^mdfr^iSJ 
are, on every just, legal, and equitable principle, as-aud 'iqutuSie 
signab.e by endorsement ; and that an endoisee may 
rightfully maintain an action, in his own name, against 
the maker. 

A 8 this may be considered in this State, fm integra s + A new roat , 
we are not obliged, on this subject, to follow the rea- ld r% °by UD J?££ 
sons and policy of the English law. We are at liberty 
to make such decision? as shall, in a general view, be 
agreeable to justice, and the nature of the transac- 
tion. 

To consider the endorser of a note, who has received h-»w tat the 
the money of his endorsee, as warranting the ability hoiden'ufwaiv 

■ rant. 

and punctuality of the maker, the same as on a bill of 
exchange, in respect to the drawee, is agreeable to 
justice. It is equally agreeable to justice, that the en- 
dorsee should use due diligence to obtain the money of 
the maker, who is to be considered as an accepting 
drawee ; and that if he be guilty of any unreasonable 
neglect, either in demanding the money of the maker, Endorsee m-at 
or in giving notice of non-i avment to the endorser, he ce,otheiwi«w it 

. is at UU own 

should be 1 olden to take the ikk upon himself, aud to ri »* 
discharge the endorser of his warranty. 

For this opinion there are two good reasons. 1st. 
From the siknee of the endorsee, the endorser may 
well conclude that the money has been received, and 
make his arrangements accordingly. 2d. 1 hiring the 
time of delay, the endorsee, possessed of the note, 
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prevents the endorser to take any measure to secure or 
recover the money of the maker. 

These reasons will hold equally between any snbse- 
endorsee* vut h quent endorsee, and all the endorsers ; against either 

in 'heettu.erea * ° 

Bon « of whom he may have his remedy, on failure of the 

maker to pay. 

There are two cases worthy of consideration. One 
is between the endorser and endursee ; the other be- 
tween the endorsee and the maker. 

The first, between the endorser and the endorsee, is 

CflPG between 

endorser and cd where the immediate endorser is discharged of any 

doreee. 

warranty, either by agreement, at the time of endorse- 
ment, or through the neglect of the endorsea. If 
throug'i the neglect of the endorsee, the endorser be 
flr- e t g eiidur«.e e discharged, and the note be afterwards endorsed to a 
every Mib*«- third person, :he liability of the first endorser is not 

qumi t endorsee 

revived, though the last endorser had no knowledge of 
the neglect ol the intermediate endorser. Were it 
otherwise holden, it would be an easy matter, by sub- 
sequent endorsements, perpetually to charge the firfit 
endorser, which would bo very unjust. 

An agreement between the endorser and endorsee, 

if a note be has an appearance of more difficulty. If a note be 

aflvr-vrtiae're. eudorsed, "Value received, pay the contents to 0. D. f 

vate agreement or order," it includes every subsequent endorsement, 

qmTcndllwe a ^ i' t fi t ^ tum - ^ ^ e ' ast endorsee has the same remedy 
-^' against the first, and every intermediate endorser. No 




private agreement ought to be allowed to contradict 
rhat is so held out in the endorsement. The reason 
is plain. It would be to allow the endorser to hold out 
a deception. The endorser, between him and his im- 
mediate endorsee, might make every defence allowed 

• 

to a note of hand ; and would, as I conceive, be ad- 
ir the vord m j tte( j to p ro of, under the same limitations.. Where 

•order do omii- r * 

s?rVctlV*endor- the word rrder is omitted, notwithstanding some 
•«m«nt. opinions to the conti ary , it is, ou the face of it, a limited 
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contract between the endorser and his immediate en- 
dorsee. A subsequent endorsee must take the note 
on the credit of his immediate endorser. The contract, 
as to the wurranty, is between them only, letting 
aside the custom which has obtained in England, there 
can be no deception. Nothing on the face of the con- 
tract warrants a supposition that the endorser will 
warrant to any future endorsee. There is nothing to i* impii«»<> no 

J ° warranty lo a 

support even the fiction of a privity for this purpose. d"|S. uclJt cn " 
To carry the sense of the word order, in the note, 
which, in reference to a bill of exchange, is the ex- 
pression of the acceptor, into the endorsement, which 
is the act of the drawer, so as to bind him in a harsh 
and unnatural construction. If, for the convenience of 
a 8ul sequent endorsee, to enable him to recover of the 
m.iker, the word order, on the face of the note, be im- 
plied in the endorsement, it will, perhaps, be an injury 
to no one ; but to imply it for the sake of a remedy 
against the first endorser, is to introduce, by implica- 
tion, that which was carefully avoided in the ex. 
pression. 

It is frequent for notes to be endorsed blank, and to n* Vendors- 

ed blank. 

pass from hand to hand, either with or without any sub- 
sequent endorsement, s nd for the blank to be filled up 
on occasion. Here a question has been made, whether 
the person who receives a note thus endorsed blank, nm-d'oyth*- en 

r doiwe contrary 

may not fill up the blank with any kind of endorsement, ^agreement, 
as he" shall choose. 

Between the endorser and his immediate endorsee, 
it is clear that no use can justly and equitably be made 
of the endorsement, substantially different from the in- 
dention of the parties at the time of endorsing. Proof _ 

r ° # Proof nw he 

therefore ought to be admitted between these parties, Jjjji"^ ' tho 
to show what was that intention. 
If au endorsee, who had received a note thus en- 
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fli!5i rto <^™a?y dorsed blank, for a particular purpose, should after- 
ind atf p^ed wards fill up the blank with a general endorsement, 

witLout uuiice. , ..t . . P . A « 

and without giving notice or the agreement between 

him and his endorser, endorse the same note to a third 

person, it might, tt first view, seem to admit a different 

consideration. It may be said, that by neglecting to 

fill up the blank according to the agreement, the first 

endorser had at least put it in the power of his endorsee 

to exhibit him as a warrantor ; which, if allowed to be 

controverted, might prove a deception upon third per- 
sons. 

The mbse- Notwithstanding this consideration, I cannot but 

Sugiit *to 'trust think it more agreeable to justice and equity, that the 

?or h th ' " d liTh r 8u ^ 8e( l uei1 ^ endorsee stnuld, in this point, trust to the 

pnor ^dowe* h° ne8t y a «d credit of his endorser, with whom alone 

he is concerned in contract. Were this established for 

law, there would be much less room for deception, than 

upon an admission of the contrary doctrine. 

It is true, the credit of every endorser may add to 
the credit of the note. But this, on a contract for a 
transfer, is an advantage to the seller, not to the buyer. 
I see no" good reason why a construction should be 
forced, to give him an advantage to which he is not, in 
equity, entitled, which he cannot take, with a good 
conscience, and for the sake of the buyer, who is a 
mere volunteer, to allow the seller to bind a third per- 
son, contrary to agreement. 
»tdf»nV™n^ 1 here go upon a supposition, that no custom has* in 
tum. l this case, been established. The "prevalence of a 

A custom may * 

•iter the reaeou general custom frequently alters the reason of cases* 
It is, while remaining in force, equal to a general 
agreement, 
n « .note en- Where the note passes through several hands, the 

domed hi nk r © » 

&verai ' ta!d*! name °f the original payee remaiuing endorsed, in 
tVe^SKE blank, m ly well justify the sale of the note, by author 
rove. * * iziug the holder to receive the money ; but as to any 
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other purposes, it ought to be taken subject to the 
agreement made on the first endorsement. If A., for 
instance, sell a note to B., at the risk of B., and ei.-tb«flre* <'nd<>i? 

see lo be mb- 

dorse it blank ; anl B. sell it to C, without givin< i ect to * he . 

° c agr ee m ent 

notice of the agreement with A., or should he falselj J^® at the 
affirm that A. was holien to warrant, the deceit of B. 
ought not to injure A. C. ought to look to B., with 
whom he dealt, and to whom alone he had a right . 

7 ©A name en- 

to give credit. It a custom have not prevail to f% H u? l0 m, th im- 
suggest the idea, no one would suspect that a name ?anty. n ° * ar 
only, written on the back of a note, had anything to 
do with a warranty. 

To consider this matter in another point of light. A. a case of 
employs B. to transact a certain piece ot business, and orR * ry ' 
signs his name on a blank pajer, for the puqose of 
filling up a receipt in the couise of that business. In- 
stead of a receipt, B. fills up a note against A., pay- 
able to hynself or order. None will hesitate to pro- 
nounce this to be a complete forgery ; and that the _ 

r ° J 7 To fell an en- 

note, whether in the hands of B , or of his endorsee, ?m ^"iiSSSl 

would, on proof, be utterly void against A. There Siaduien?. 1111117 

can, in point of substantial justice, be no difference be 

tween the case put, and that of a blank endorsement 

filled contrary to an express agreement. The latter is 

inforo conscientice, equally criminal with the former, 

and ought to be deemed equally void. 

The second case, as mentioned above, between the t ^^JJJJJJJJJ 
maker and the endorser, is, where the payee himself and lhe maker - 
could not maintain an action against the maker, either 
because the maker had made full payment to the payee, 
or obtained a discharge from him, before the endores- 
ment, or rather, before notice of the endorsement ; or 
because the note was originally obtained by fraud, im- 
position, or on an illegal consideration ; where the 
maker has paid before endorsement, and neglected to 
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take up his note ; tin qimtioi occurs, shill the miker 
of the note, because he has neglected to take it up, or 
to have it cancelled, although he has honestly paid, be 
still holden to the order of the payee ? in favor of the 
endorsee, it is said that the promise to pay to A., or 
order, is a general promise to pay to any person, who 
shall procure such order ; and that to suffer any pri- 
vate transaction between the maker and original payee, 
to deprive a third person who had dealt, bona fide, of 
the benefit of his order against the maker, is to suffer 

The pmmi«e one man to ^ e irop 08 ^ u P° n through the neglect of 

d?'i\ a ?s A i» r oue another. This argument, however, will have no weight 

&ut u» both. er ' without a general custom to support it. The promise 

if the maker contained in the note imports no such thing. " I 

have paid to A, 4 

iKuhlJT- no promise to pay to A., or his order," that is, to one or 
to tf be ae^uei 8 the other, who first demands — not to both. . If the 
maker have fulfilled his promise to A., the contract is 
giimpseSfdgiit c ^ ear 'y discharged. A. has not a *scin tiU% juris to 
demand anything farther on the contract. He has, in 
fact, no demand to assign. Shall his endorsement, 
which is in itself a fraud, convey or revive a right 
against the maker, who has honestly paid according to 
agreement ? This would be to enable A., by the in- 
tervention of an endorsee, to effectuate a fraud, which 
Endorsee is a he could not have done in his own name. The en- 

volunteer pur- 
chaser, dorsee in this case is a volunteer. He is under no 

necessity to purchase this particular note. He deals 

Ought to* Be- with A. alone. He is at full liberty, if he distrust the 

cure himself 

again-t hia en- honesty of A's. representation, to take security or re- 

ciorgee. J r * 

fuse the contract. Let him trust for security where he 
deals, and take his remedy against the man who de- 
ceived him. Caveat emptor, beware purchaser, may 
in this case, w:th great propriety, be applied to the 
endorsee. If he have neglected to sequre himself 
against A., he ought to suffer the loss. 



/ 



OF N0TE8. 105 



It is but reasonable that the maker should be bound 
only by notice of the endorsement ; and, that in all 
such questions, to charge the maker on the alternative 

^ ° . Proof 'of do- 

of his promise, to pay to the order, the proof should ««* JkonU 
com9 on the part of the endorsee. It is a matter in **£ of endor " 
his own knowledge ; and it is in his own power to fix Maker not to 

be bound unless 

the maker, by notice of the endorsement. The maker notified, 
has good reason to suppose his contract to remain in 
statu quo, until he be informed of a change of parties, 
and to make his payments accordingly. 

The sane reasons hold with equal, if not greater J^^il 1 ^ ^ 
force, where, between the maker and original payee, ^tiuoiioit 
the note was obtained by fraud, imposition, or on an cover ' 
illegal consideration. 

In the English laws, there have been many hard t ?" d j ^**^ 
constructions against the makers of notes, in favor of h^not always 
endorsees ; but such constructions have not always til make* ga B 
prevailed. 

By the 9th Ann., c. ,14, f. 1, it is enacted that, not ^*7 ; 
" all notes, where the whole or any part of the con- game withhold 
u sideration is money knowingly lent for gaming, shall 

„,.,,,. , , „ ,. 2 Stran., 1156. 

" be void, to all intents and purposes whatever. In Bowyer 
an action brought by the plaintiff, as endorsee of Bompton. 
several promissory notes, it appeared that the notes 
were given to one Church, for money by him knowingly 
advanced to the defendant, to game with, at dice ; that 
Church endorsed them to the plaintiff, for a full and 
valuable consideration ; and that the plaintiff was not 
privy to, or had any notice that any part of the money 
for which the notes were given, was lent for the pur- 
poses of gaming. 

Upon this case a question arose, whether the plain- a note given 

,.«. , y i , , , . f°r money lent 

tin, a bona fide and innocent endorsee, could maintain to eame with, 

7 \ ' held void in the 

an-action on these notes, against the defendant ? After £de d and a in!!£ 
two arguments, the Court were of opinion that he ceut end0I8e *- 
13 
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could not. " For," said they, " it will be making it of 
some use to the lender, if he can pay his debts with 
it ; and it will be a means to evade the statute, being 
so very difficult to prove notice upon an endorser. 
And though it will bo some inconvenience to an inno- 
cent man, yet that will not be a balance to those on the 
other side ; and the plaintiff is not without remedy ; 
for he may sue Church on the endorsement. It is bub 
the common hazard of taking notes of infants, and 
femes covert." 

These reasons are much more conclusive in favor of 

Less favorable 

than the case of the maker of a promissory note, who has paid the 

menU money before ' endorsement, or rather, before notice ; 

or where the note was obtained by fraud, imposition, or 

upon a consideration, which was illegal, as being malum 

in se. 

Here the maker is innocent. He has been punctual ; 

' he has been honest. In that case, the defendant was 

not innocent. He had received the full value of 

■- • 

Church, and screened himself under a statute, which 

had more regard to public policy, than private honesty. 

The law of na- That no oae should benefit himself, or legally charge 

ture a£AiD8t ° * ° 

fraud, onuht to an innocent man, by a fraudulent act, is a law of na- 

hove equal force 7 •> 7 

iegwia a tion. ct °* ture, of reason, and common honesty, which ought not 
to be less regarded in the administration of justice, 
than acts of legislation. 

After endorsement, and notice to the maker, he can- 
not honestly, or safely, mate further payment to the 
original payee. He is then holden to the second 
part of the alternative in his promise, to pay to the 
order. 

Notes paya- ^ Wl ^ rea( *ily De perceived, that the same argu- 
wnhlhthewme ments will apply to the case of notes payable to bearer. 

roue 11 payable They are equally negotiable, according to the true -in- 
to order. 

tent of the contract. But as, upon a literal construc- 



^ 
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tion, no endorsement, nothing but a delivery from hand 
to hand, is necessary to pass the right, they might, in 
practice, open a door to many frauds and secret impo- 
sitions. A remedy might, however, be applied con- to frauds 
sistantly with the nature of the contract, and the pria- 
. ciples of justice. The holder of such note, that he 
may be entitled to demand of the maker, must be a 



More subject 



bona fide bearer. Let it, then, be insisted, that the May be reme- 

J ■ 7 7 ' died by insi*t« 

bearer, in order to establish his right of demand, shall Screed hey to 
prove himself a bona fide bearer, by producing an demand! 18 * ° 
actual endorsement of the note. This would be no 
more than just, and would, perhaps, obviate every rea- 
sonable objection arising from the danger of secret 
fraud. 



»e 



[end op the dissertations.] 
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APPENDIX. 



RULES OF THE SUPREME COURT OF THE 

STATE OF VERMONT. 



ADDISON COUNTY. 
Supreme Court — August Term, 1790. 

It is ordered, That after the present circuit, all actions cogniz- 
able before this Court, shall be entered on the first day of the sit- 
ting of the Court, and not after. 

By order of the Court, 

N. Brush, Clerk. 



CHITTENDEN COUNTY. 

Supreme Court — August Term, 1791. 

It is ordered by the Court, That all causes brought to this 
Court, by appeal from any County Court, shall be heard, tried and 
determined upon the pleadings in the Court below ; unless one of 
the parties in the Court below shall think he has missed his plea, 
replication, rejoinder, etc. In which case the party so missing his 
plea, replication, rejoinder, etc., shall have liberty to alter or amend 
the same, or plead de novo, as the case may be, on giving to the 
adverse party notice in writing, of such alteration, amendment, or 
new plea, etc., at the time of granting such appeal, or not less than 
thirty days before the Court to which such appeal shall be en- 
tered. 

Provided, nevertheless, On the first or second day of the Court 
setting, that upon motion and sufficient cause, the party who shall 
have missed hi £ plea, replication, etc., and not given notice as afore- 
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said, shall have liberty to alter or amend, or plead denovo, by pay- 
ing down to the adverse party such reasonable cost as they shall 
award for such neglect. 

By order of the CourU 

H. Brush, Clerk. 



ORANGE COUNTY. 

Supreme Court — September Term, 1791. 

It is ordered by the Court, That on the entry of every 

writ of error, the plaintiff in error shall deliver to the Court a 

fair copy of the writ, of error, with the assignment of the errors. 

And whenever an issue of law is joined on special pleadings in any 

cause, the party demurring shall in like manner furnish the Court 

with a fair copy of all the pleadings in the cause on his filing his 

demurrer. 

By order of the Court. ■ 

N. Brush, Clerk. 



ORANGE COUNTY. 

In Chancery — September Term, 1791 

It is ordered, That the plaintiff or plaintiffs in every suit in 
Ch^cery, shall deliver to the Court a fair copy of his, her or their 
bill, at the opening of the Court on the second day of .the term in 
which the bill is filed. And the defendant or defendants, in like 
manner, shall give to the Court a fair copy of his or their answer, 
plea, or demurrer, at the time of filing the same with the clerk. 

By order of the Court, 

N. Brush, Clerk. 
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Forms of Special Pleadings. 



Declaration. 



RECORD OF A CAUSE BEFORE THE COUNTY COURT. 

Assumpsit on Note, with several Pleas of Offset 

James Jinks vs. John Simpson. 

Rutland 1 Be it remembered, That at a County 
County. \ Court, holden at Rutland, in and for the 

County of Rutland, on the day of November, in 

the year of our Lord, 1791, John Simpson, of Rutland, 
aforesaid, was summoned to answer to James Jinks, of 
Pittsford, in the county aforesaid, in a plea of the 
case ; whereupon the said James Jinks, who comes by 
H., his attorney, declares and says, That on the first 
day of May, in the year of our Lord, 1790, at Rut- 
land, aforesaid, the said John Simpson did make and 
deliver to the said James, his certain note in writing, 
commonly called a promissory note, signed with the 
proper hand of him, the said John, and bearing date 
the day and year last aforesaid ; in and by which said 
note, the said John promised the said James to pay to 
him, for value received, the sum of fifty pounds, law- 
ful money, %n the first day of May, which should be 
in the year of our Lord 1791, with the lawful interest 
for the same. By the reason whereof, the said John 
became liable to pay to the said James the aforesaid 
sum of fifty pounds, according to the tenor and effect 
of said note ; and being so liable, the said John after- 
wards, to wit, on the same first day of May, in the 
year of our Lord 1790, at Rutland, aforesaid, did, in 
consideration thereof, assume upon himself, and to the 
said James faithfully promise to pay the aforesaid sum 
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of fifty pounds, according to the tenor and effect of 
said note ; nevertheless the said John, not regarding 
his promise and assumption aforesaid, hath never per- 
formed the same, although often thereto requested, to 
the damage of the said John, as he says, the sum of 
£70, lawful money, to recover which, with his costs, 
he brings this suit. 

At which day the said John Simpson comes into 

appear«mce a . nrB Court here, by C. D., his attorney, and prays a con- 
tinuance in his behalf, until the next County Court, to 
be holden in Rutland aforesaid, in and for the county 

„ Lt of Rutland ; and it is granted ; and the same day is 

Continuance. ' . 

given as well to the said James, as to the said John, 
At which day come the said John and the sail James, 
. by their attornies, aforesaid ; and the said John, by his 
said attorney, pleads and says, that he did not assume 
and promise in manner and form as .the said James, in 
his declaration hath alledged, and thereof puts himself 
on the country for trial. And the said James doth the 
same. 

• 

And for farther plea, the said John says, that the 
piea of oftset. &B \i James is indebted to him, the said John, in divers 
large sums of money / for thi3, to wit, that at Rutland, 
aforesaid, on the first day of October, in the year of 
1st Count, note our Lord, 1790, the said James made and delivered to 
the said John his certain note in writing, commonly 
called a promissory note, signed with the hand of the 
said James, and bearing date the day and year last 
aforesaid ; in and by which said note, the said James 
promised the said John to pay to him, for value re- 
ceived, the sum of £10, lawful money, on the first day 
of January then next, and before the commencement 
of the said James' present action ; whereupon the Said 
James became liable in law to pay to the said John the 
aforesaid sum of «£10, according to the tenor of said 
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note ; and being so liable, the said James afterwards, 
to wit, at Rutland aforesaid, on the same first day of 
October, in the year of our Lord 1790, did, in con- 
sideration thereof, assume upon himself, and to the said 
John faithfully promise to pay to him, the aforesaid sum 

■ 

of £10, according to the tenor of said note. And also 2dind. ass. 
for this, to wit, that at Rutland aforesaid, on the first 
day of October, in the year of our Lord 1791, and be- 
fore the commencement of the present action of the 
said James, the said James was iudebted to the said 
John in the sum of £30, lawful money, for so much 
money by the said John advanced, laid out, and ex- 
pended for the U3e of the said James, at his, the said 
James', special instance and request; whereupon the 
said James became liable in law to pay to the said 
John the aforesaid sum of £30, and being so liable, 
did afterwards, to wit, at Rutland aforesaid, on the day 
and year last aforesaid, in consideration thereof, as- 
sume upon himself, and to the said John faithfully 
promise to pay to him the aforesaid sum of £30, when 
he should be thereunto requested. And also for this, 
to wit, That whereas on the 4th day of May, in the 
year of our Lord 1791, the said James made and de-note, 
livered to one Titus Thompson, his certain note in writ- 
ing, commonly called .a promissory note, signed with 
the hand of him, the said James, and bearing date the 
day and year last aforesaid ; in, and by which said 
note, the said James promised the said Titus to pay to 
him, or to his order, the sum of £20, lawful money, 
within one month after the date of sad note, with law- 
ful interest for the same. And afterwards, to wit, on 
the first day of July, in the year of our Lord, 1791, 
and before the commencement of the present action of 
the said James, the said sum of £20 being then and 
still unpaid, the said Titus did, by his endorsement, 
signed with his own proper hand, appoint and order 
14 
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the said Jamas to pay to the said John the said sum of 
£20, according to the tenor and effect of said note ; and 
all which the said James, to wit, at Rutland aforesaid, 
on the day and year last aforesaid, had notice ; where- 
upon the said James became liable in law to pay to the 
said John the aforesaid sum of <£20, according to the 
tenor and effect of said note ; and being so liable, the 
said James afterwards, to wit, at Rutland aforesaid, on 
the day and year last aforesaid, did, in consideration 
thereof, assume upon himself, and to the said John 
faithfully promise to pay to him the aforesaid sum of 
£20, according to the tenor and effect ot said note. 
And the paid John says, the said sum of <£20 last 

aforementioned, was due and payable from the said 

• 

James, before the commencement of- the present action 
of the said James. Nevertheless the said James, his 
pomises and assumption aforesaid not regarding, hath 
never performed the same, or either of them, to the 
damage of the said John the sum of £60, lawful 
money; the said John therefore prays that the same 
may be offset against the demand of the said James, 
and that he, the said John, may recover the balance 
which shall be found due to him from the said James, 
according to the statute in such case made and pro- 
vided. 

And the said James, by H., his attorney, as afore- 
said, pleads and says, that as to the first and second 

Plaintlfi'splea . , 

as to the first counts in the plea of offset of the said John, he did 

and second l 

counts. no t assume and promise in manner and form as the said 

John bath therein allcdged, and hereof he puts himself 
on the country. And the said John doth likewise. 
Pieatotne8d And as to the third count in the said plea of offset of 
the said John, he says that the said J ohn ought not to 
recover thereof against him, the said James, because, 
he says, that after the making of the said promissory 
note, in the said third count mentioned, and before any 
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endorsement thereof by the said Titus Thompson, to 
wit, on the first day of June, in the year of our Lord 
1791, he, the said Titus, at Rutland aforesaid, by his 
certain deed, then and there made by the said Titus to 
to the said James (which said deed of the said Titus, 
signed with his hand and sealed with his seal, the date 
whereof is the same day and year last aforesaid, the 
said John brings into Court here), did remise, release 
and forever quit claim to the said James, by the name 
of James Jinks, of Pittsfoni, in the County of Rutland, 
his heirs, executors and administrators, all and all man- 
ner o: action and actions, cause and causes of action, 
suitsr, notes, bills, ionds, writings obligatory, debts, 
duties, accounts, sum or sums of money, judgments, 
executions, controversies, trespasses, damages and de- 
mands, of what name or nature soever, which he, the 
said Titus, ever had, or might hereafter claim, chal- 
lenge or demand, by reason of any matter, cause, or 
thing whatever, from the beginning of tLe world, to 
the day of the date of said deed, as by the said deed, 
relation being thereunto had, may more fully appear. 
And the said James further says, that at the time of 
making the said deed of the said Titus, as aforesaid, 
the said promissory note, mentioned in the s nd third 
count of the plea of the said John above pleaded, was 
in the custody and possession of the said Titus, not en- 
dorsed by him, and this the said James is ready to 
verify. Wherefore he prays judgm< nt, whether the 
said John ought to recover against him, the said James, 
on the count last aforesaid. 

And for further plea he saith, that the said John is 
further indebted to him, the said James, in divers large - f^ 1 "* pJ«Jx 

1 ' © lftt count, debt 

sums of money ; for this, to wit, that on the first day on b y n<L -v 
of September, in the year of our Lord 1791, the said 
John Simpson, by his certain writing obligatory, signed 
by the hand, and sealed with the seal of the said John, 
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and ready to be shown to the Court, did acknowledge 
himself to be holden and firmly bound to the said 
James, in the sum of £-10, lawful money, to be paid 
to the said James, by the said John* when he, the said 
John, should be afterwards thereunto requested. 

And also for this, to wit, that whereas at a County 

mwt Cn Judg " ^ ourt n0,clen at Rutland, in and for the County of 
Rutland, on the third Tuesday of November, in the 
year of our Lord 1791, the said James, by the con- 
sideration and judgment of said Court, recovered 
against the said John, by the name of John Simpson^ 
of Rutland, in the County of Rutland, the sum of 
twenty pounds, lawful money, for damages which he 
had sustained by reason of a certain trespass of him, 
the said John, heretofore done to the said James, as 
well as for his costs and charges, by him in that behalf 
expended ; whereof the saii John has been convicted, 
as by the record and proceeding thereof sti 1 remaining 
in the said Court, more fully appears ; which said 
judgment still remains in said Court in its full force, 
strength, and effect, never reversed, annulled, set aside, 
paid, satisfied or discharged ; and the said James hath 
not yet obtained any execution on his said judgment ; 
whereby an action hath accrued to the said James, to 
have of and from the said John, the aforesaid sum of 
£20. Nevertheless the said John hath never paid or 
satisfied to the said James the aforesaid sums, or either 
of them. But the same, being £60 in the whole, is 
still due and owing from the said John to the said 
James ; which he prays may be set off against the de- 
mand of the said John, in his plea of offset above 
pleaded ; and that he, the said James, may recover 
the balance thereupon due to him, according to tLe 
statute in such case made and provided. 
Deft'trep. And the said John, by his said attorney, fartLer 
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pleads and says, that for anything in the plea of the 
said James, in bar above pleaded, he, the said John, 
ought to recover on the said third count contained in 
his plea in offset above pleaded, because, he says, that 
the said James, on the first day of May, in the year 
of our Lord 1791, did make and deliver to the sail 
Titus Thompson, his certain note in writing, comm >nly 
called a promissory note, subscribed with his hand, and 
bearing date the day and year last aforesaid ; in and 
by which said note, the said James promised the said 
Titus to pay to him, or to his order, the said sum of 
<£20, within one month after the date of said note, 
with lawful interest for the same ; and the said Titus 
did afterwards, to wit, on the first day of July, in the 
year of our Lord 1791. appoint and order the said 
Jam^s to pay to the said John the aforesaid sum of 
<£20, according to the tenor of said note, of which the 
said James had notice, and became liable, and did as* 
sume and promise to the said John, the same sum of 
<£20, according to the tenor of said note. 

And the said John, in fact, says that the said Titus Traverse, 
did not make and execute the said deed of release to 
the said James, on the said first day of June, in the 
year of our Lord 1791, or at any other time before the 
endorsement of the said note to the said John ; and 
hereof he puts himself on the country for trial. 

And as to the first count contained in the plea of 
offset by the said James above pleaded, the said John count of t he 

J r 7 plain' iff. in off- 

pleads and prays oyer of the said writing obligatory, D ? l nd°a?id°coii- 

which is read to him in the following words, to wit, ditl0U ' 

(here insert the bond). And he also prays oyer of 

the condition of the writing obligatory, which is read 

to him in the iollowing words, to wit (here insert the 

condition) , which being read and heard, he says that 

the said James ought not to recover thereof against £i ? ,^ , b^5 Ul> 



li* 
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To 3d count 
ail debet. 



hiu>, because, he says, that he, the said John, on the 
day of , in the said condition above speci- 
fied, paid to the said James the sum of £20, lawful 
money, which he, the said John, ought to have paid to 
the said James upon that day, according to the form 
and effect of the said condition, to wit, at Rutland 
aforesaid, and this he is ready to verify ; wherefore 
he prays judgment if the said James ought to recover 
thereof agaLst the said John. 

And as to the second count in the said plea of offset 
Re plicate u °f the said James, he says, that he does not owe the 
pieainbar.' 1 * said James in manner and form as the said James 
therein hath alledged, and hereof puts himself on i,he 
country for trial. And the said James doth likewise. 
And the said James, by his attorney, replies to the 
plea of the said John, in bar above pleaded, and says, 
that for any thing therein alledged, he ought to recover 
thereof against him, the said John, because, he says, 
that the said John, on the first day of September, in 
the year of our Lord 1791, did, by his certain writing 
obligatory, signed by his hand, and sealed with his 
seal, the date whereof is the day and year last afore- 
said, acknowledge himself holden and firmly bound to 
the said James, in the sum of £40, lawful money, to 
be paid, etc. And the said James, in fact, says that 

the said John did not on the said day of , 

in said condition specified, nor on any other day, either 
before or since that time, pay to the said James, the 
said sum of £20, which he, the said John, ought to 
have paid to the said James, upon that day ; and here- 
of he puts himself on the country for trial. And the 
plaintiff likewise. 

Wherefore, let a jury come, who are neither of kin 
to the plain lift or defendant, to recognize between tie 
said parlies on the issues aforesaid ; and afterwards, to 



Traverse. 



Issue. 



Jury awarde 
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wit, at the same County Court, holden at Rutland, 
within and for the County of Rutland, on the said 
third Tuesday of November, in the year of our Lord 
1791, come the jurors of the jury above mentioned, to 
wit," (here, in making up the rec rd, the names of the 
jurors are to be inserted) good and lawful m?n of the 
County of Rutland aforesaid, and being tried, are 
sworn upon that jury, to~give a true verdict of the 
matters aforesaid, who, upon their oaths, say they fii d 
for the plaintiff to recover of the defendant the sum of 
£40, lawful money for his damages, and to recover 
his costs. 

Whereupon it is considered by the Court here, that 
the plaintiff recover of the defendant the aforesaid sum 
of <£40, lawful money,, damages, and his cost, by the 
Court here taxed at £4 10s. 6d., and thereof he may 
have execution. 



Verdict. 



Judgment. 



Scire Facias against Bail, on Mesne Process. 
Alstead vs. Goodman and Jkykil. 



Rutland 
County 



> ) Whereas, Abel Alstead, of Clarendon, 
• J in the County of Rutland, heretofore, to 
wit, at Rutland, in said county, on the 24th day of 
October, in the year of our Lord 1791, took out a writ 
of attachment against Peter Penniless, of Pittsford, in 
said county, at the suit of him, the said Abel, in an 
action of the case, on promises, demanding damnges 
the sum of £50, which said writ was signed by N. 0., 
then, and still Clerk of the County Court for the 
County of Rutland aforesaid, bearing date the day and 
year last aforesaid, and made returnable to the County 
Court, then next to be holden at Rutland, in and for 
said County of Rutland, on the 3d day of November, 
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in the vear of our Lord 1791 ; and the said Abel de- 
livered the same writ to Jonathan Bell, then, and still 
Sheriff of said county, to serve and return according 

to law ; and afterwards, to wit, on the day of , at 

,in the county aforesaid, the said Jonathan Bell, 

sheriff, as aforesaid, thereon arrested and took the 
body of the said Peter, at the aforesaid suit of the 
said Abel ; and the said Peter being so arrested^ and 
in custody of the said Jonathan Bell, sheriff, as afore- 
said, George Goodman and Justus Jeytil, both of said 
Pittsford, became bail and surities for the said Peter, 

. that he should appear in said suit of the said Abel, as 
aforesaid, and respond the judgment, which should be 
therein obtained, if any, by endorsing their names, 
severally, with their own hands, on the back of said 
writ, according to the form and effect of the statute in 
such case made and provided ; and the said writ being 
legally returned to said County Court, holden at Rut- 
land, in and for the County of Rutland aforesaid, the 
said suit was continued until the County Court, held 

Rutland, in and for the county aforesaid, on the 

day of March, in the year of our Lord 1792, at which 
Court the said Abel, then and there, by the consider- 
ation and judgment of the said Court, recovered against 
the said Peter, in the suit aforesaid, the sum of <£40 
for his damages, and the sum of <£4 10s. for his costs 
in and about his said suit ; and afterwards, to wit, on 
the 25th day of March, in the year of our Lord 1792, 
and within thirty days after the rendering of the judg- 
ment aforesaid, the said Abel prayed out his writ of 
execution on said judgment, against the said Peter, 
dated the day and year last aforesaid, and signed by 
N. 0., Clerk of said Court, returnable within sixty 

. days from th« date last aforesaid, and delivered the 
same writ of execution to Jonathan Bell, then, and 
still sheriff of said county, to levy, serve and return, 
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a ccording to law ; and afterwards, to wit, at Rutland 
aforesaid, on the 10th day of May, in the year of our 
L jrd 1792, and within sixty days next after the render- 
ing of the judgment aforesaid, the said Jonathan Bell, 
sheriff, as aforesaid, returned the said writ* of execu- 
tion into the office of the clerk of said County Court, 
with a return legally thereon endorsed, that he could 
find neither body nor estate of the said Peter, within 
his county, wherewith to satisfy said writ of execution ; 
and the judgment aforesaid yet remains in full force, 
not reversed, annulled, set aside, or in any wise paid 
or satisfied to the said Abel ; whereof the said Abel 
hath supplicated a proper remedy to be provided for 
him in that behalf. 

To the end, therefore, that justice maybe done, you 
are hereby required by the authority, etc., to make 
known to the said George Goodman and Justus Jey- 
kil, that they be before the County Court, next to be 
holden at Rutland, in and for the County of Rutland, 

on the day of November, in the present year of 

our Lord 1792, to show cause, if any they have, where- 
fore the said Abel should not have execution against 
them, for his damages, (or debt, as the case may be) 
and cost as aforesaid, according to the form, force and 
effect of the statue in such case made and provided ; 
and farther, to do and receive that, which the said 
Court shall then consider of them in this behalf: here- 
of fail not, etc. Dated at Rutland, this 5th day of 
June, in* the year of our Lord 1792. 

E, M., Judge. 



15 
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Plea to the above, that Bail rendered the body of the 

principal in Court. 
And now the said George Goodman and Justus 
Jeykil. by # II., their attorney, come into Court here, 
plead and say, that the said Abel ought not to have 
execution against them for his damigjs and uost afore- 
said, because, they say, that after the said George and 
Justus became sureties for the appaarance of the sail 
Peter, as in the said writ of scire facias of the said 
Abel is supposed, and before the rendering of judg- 
ment against the said Peter in the suit of the said 
Abel, as aforesaid, to wit, at a County Court holden at 
Rutland, in and for the County of Rutland, on the 3d 
day of November, in the year of our Lord, 1791, the 
said George and Justus did, setting the said Court, ren- 
der up the body of the said Peter in said Court, in dis- 
charge of themselves, ad sureties for the appearance 
of the said Peter, in the aforesaid suit of the^eaid 
Abel ; and the said Peter was, by the order of sal 
Court, then and there received into custody of an^ 
officer of said Court, on the aforesaid suit of the said 
Abel, and a record of the said render made in said 
Couit ; as by the records and proceedings of the said 
Court here may more fully appear, and this they are 
ready to verify ; wherefore they pray judgment, 
whether the said Abel ought to have execution against 
them for his damages and costs aforesaid. 



Declaration on a Prison Bond, by the Assignee of the 

Sheriff. 
Simon Sears vs. Richard Rob. 

to answer to Simon Sears, of Rutland, in 

the County of Rutland, assignee of J. B., 
Siierifi of laid County, in- a plea, that to the. said 
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Simm the said Richard Roe render the sum of £100, 
lawiul money, which he owes and unjustly detains, for 
this, to wit, that, whereas, at a County Court hoLlen 
at Rutland, in and fur the County of Rutland, on the 
31 day of November, in the year of our Lord, 1791, 
the said SLuon, by the consideration of said Court, re- 
covered judgment against Timothy Rolld, of Ira, in 
said county, for the sum of fifty pounds, lawful money, 
for his dam iges, which he had sustained by reason of 
the non-performance of certaiu promises, and for the 
8 am of £ 4 10s. 61. for his costs, in and about his suit 
in that behalf laid out and expended ; and atterwards, 
to wit, at Rutland aforesaid, on the 25th day of No- 
vember, in the year of our Lord 1791, aforesaid, the 
said crimon took out a writ of execution against the 
said Timothy, in due form of law, on the judgment 
aforesaid, dated the day and year last aforesaid, 
signed by N. 0., clerk of said Court, and returnable 
within sixty days from the date aforesaid, and delivered 
said writ of execution to J. B., then, and still sheriff 
of said county, to levy, serve, and return, according to 
law ; and afterwards, to wit, at Rutland aforesaid, on 
the 2d day of January, in the year of our Lord 1792, 
the said J. B., then being sheiiff, as aforesaid, for want 
of goods and estate of the said Timothy, whereof to 
levy the debt aforesaid, by virtue of said writ of ex- 
ecution, and according to the precept thereof, arrested 
anl took the body of the said Timothy, and him com- 
mitted to the g 10I of said county, within the said 
prison, until he should pay and satisfy to the said 
Simon, his damages and costs aforesaid, as by the said 
writ he was commanded ; the said J. B. then and still 
being, by virtue of his said office of sheriff of said 
county, keeper of the afores tid prison ; aud the said 
Timothy being so imprisoned, in the custody of said 
sherhf, within said, prison, for the deb- of the # Said 
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Simon, as aforesaid, was afterward, to wit, at Rutland 
aforesaid, on the day and year last aforesaid, admitted 
to the liberties of said prison, by the sheri.T aforesaid, 
and on that occasion, and as security for the said 
Timothy to indemnify the said sheriff against any 
escape, or other unlawful act of the said Tim>thy, 
whereby the said sheriff should be subjected to damages, 
by reason of the said Timothy being admitted to the 
liberties of the prison as aforesaid, the said Richard, 
by his certain writing obligatory, signed with his hand, 
and sealed with his seul (and ready to be shown to the 
Court), the date whereof is the same day and year 
last aforesaid, became holden and firmly bound to the 
said J. B , then, and still sheriff, as aforesaid, in the 
sum of £100, lawful paonry, to be paid to the said 
sheriff, or to his assigns, when he should be afterwaids 
thereunto requested^ under the following condition : — 
If the said Richard should indemnify and save hai co- 
less the said sheriff against any escape of the said 
Timothy, then a prisoner for the cause aforesaid, and 
against any other unlawful act of the said Timothy, 
whereby the said sheriff might be subjected to damages 
in the premises, by occasion of the said Timothy being 
admitted to the liberties of the said prison, as afore- 
said, then the said writing obligatory to be void, other- 
wise of force ; as by the said writing obligatory, and 
the condition thereof (relation thereto being had), will 
more fully and at large appear ; and the said Simon 
saith, that alter the admission of the said "Timothy to 
the liberties of the prison as aforesaid, and after the 
making of the said writing obligatory, to the said 
sheriff by the said Richard, as aforesaid, to wit, at 
Rutland aforesaid, on the 10th day of January, in the 
year of our Lord 1792, the said Tim >thy, hiving neve r 
paid to the said Simon his debt, as aforesaid, nor- been 
in any way legally liberated or discharged from Lis 
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imprisonment, aforesaid, for the debt of the said 
Tinnthy, as aforesaid, did escape from the said prison, 
and the liberties thereof, and go at larg<\ whether he 
would ; whereby the said sheriff became liable to pay 
to the said Simon his debt aforesaid, for which ihesaid 
Timothy was committed to prism, as ;»fores id, aad was 
thereoy subjected to loss ' and damage; by reason 
whereof, the writing obligatory, aforesaid, became 
forfeited. And, whereas the said J. B., so being 
sheriff, as 'aforesaid, afterwards, and before the pay- 
ment of the said one hundred pounds, contained in the 
said writing, obli^at^ry, or any part thvjrsjof, to wit, on 
the fifth day of February, in the year of our Lord 
171)2, at Rutland aforesaid, at the request of the said 

Simon, the creditor, for whose debt the 8. ii Timothy 
was committed to prison, as aforesaid, according to the 

form, force and effect of the statute in such case made 
and proviled, in due manner, did assign and set over 
the said writing obligatory, to the said Simon, by writ- 
ing, under the hand and seal of the said sheriff* en- 
dorsed on the said writing obligatory, as by the said as- 
signment endorsed on the said writing obligatory, and 
ready to be shown to the Court, the date whereof is the 
day and year last aforesaid, more fully appears; by reason 
of which said premises, and by force of the statute in such 
case made and provided, an action hath accrued to the 
said Simon, as assignee of the said J. B., sheriff, as 
aforesaid, to have and recover of the said Richard the 
aforesaid sum of £100 ; and yet the said Richard, al- 
though often thereto requested and demanded, hath 
never paid the said sum of <£ 100, or any part thereof, to 
the said sheriff, before the said assignment, or to the said 
Simon, since the assignment ; but hitherto hath refused 
to pay the sr.me to the said sheriff, or to the said Simon, 
• and still doth refuse to pay the same to the said Simon 
to his damage, etc., and to recover his, said debt, 
damages and just cost, he brings this suit. 
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Special- Plea t> the Foregoing Declaration. 

And now the said " Richard Roe, by S. II. his at- 
torney in Court, here pleads and says, that the s. id 
Simon, from having and maintaining his said action, 
thereof against him, the said Richard, ought to be 
barred, because he says that af er the commitment of 
the said Timothy to the said prison for the debt of the 
said Simon, as aforesaid, and after the making of the 
said writing obligatory, by the said Richard, as afore- 
said, the said Timothy having at all times then before 
kept within the liberties of said prison, to vtit, on the 
10th day of January, in the year of our Lord 1792, 
the said Simon, with intent wrongfully to charge the 
said Richard with the said debt, did, at Rutland afore- 
said, persuade, entice and procure the said Timothy to 
go at large out of the liberties of said prison, and the 
said Timothy, to wit, at Rutland aforesaid, on the day 
and year last aforesaid, did, by the enticement, per- 
suasion, procurement, and consent of the said Hmon, 
go at large, out of the liberties of the. prison aforesaid; 
which is the same going at large and supposed escape 
of the said Timothy, in the declaration of the said 
Simon above alleged, and this he is ready to ve. ify ; 
wherefore he praj s judgment, if the said £imon iiom 
having and maintaining his said action against him, 
ought not to be barred. 



Recognizance of Bail taken in Court. 
Rutland, ss., County €oubt, — day of . 

James Jinks, vs. John Dob. 

Be it remembered^ That in the term of November, 
in the year o! our Lord 17U2, appeared John Doe, of 
Rutlaud, in said county, principal, and Richard Roe • 
and Robert Lilly, of Rutland aforesaid, bail, and ac- 
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knowledged themselves jointly and severally inbebted 
to Junes Jinks, of ihe same place, in the sum of £100 
lawful money, to be levied of their, and each of their 
goods and chattels, lands and tenements, and for want 
thereof, on thair bodies, if default be made in the con- 
dition following : 

The condition of the above recognizance is such, 
that if the defendant, John Doe, shall be condemned 
in the action, and shall pay the condemnation money, 
or render himself a prisoner on the writ of execution 
thereupon to be issued, then the above recognizance to 
be void, otherwise of force. 

Taken and acknowledged in Court, this 

[seal.] 22d day of November, in the year of our 
Lord, 1791. 

N. 0., Clerk. 



Bail-piece on the Above. 
Rutland ss., County Court, — day of 

James Jinks vs. John Dok, 

t 

On a writ of attachment, at the suit of James Jinks, 
of Rutland, in said county, against John Doe, of said 
Rutland, in a plea of debt of «£50, The bail are 
Richard Roe, of said liutland, and Robert Lily, of the 
same place. 

The party himself, and the bail, jointly and severally 
in the sum of £100. 

Taken and acknowledged in Court, the 
[seal.] 22d day of November, in the year of our 
Lord, 1791. 

N. O., Clerk. 

As by the laws of this State, the bail on the original 
writ stand in the place of special bail, and have a right 
pending the suit, or before judgment be rendered on 
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the scir* facias, to bring in the principal, in discharge 
of themselves ; it is conceived that the following will 
be a proper form of a bail-j iece, to be given by the 
sheriff, before the return of the writ, or by the Clerk 
of the Court, alter tie return, with some little alter- 
ation : 

Bail Piece by the Slieriff. 

James Jinks vs. John Doe. 

Rutland ) On a writ of attachment, at the suit of 

County. \ J ame s Jinks, of Rutland, in said county, 

ag'ainst John Doe, of the same place, in a plea of debt 

of <£50, returnable to the County Court, to be holdtn 

at Rutland, on the day ot , in the year of 

our Lord 1791. 

The aforesaid John Doe is arrested, and the bail are 
William Wise, of Clarendon, in said county, and John* 
Jocelin, of the same place. 

By them endorsed on the writ, the 2d day 
[l.s.] of October, in the year of our Lord 1791. 

J. B., Shetiff. 



Return of an Officer to a Writ of Execution levied on 

Land. 

Rutland ) Know all men by these presents, That 
County, ss. \ ^ j. B>f ^ herift of the County of Rut- 

land, by virtue of the within writ of execution to me 
directed, and by the direction of J. W., the creditor 

within named, did, at , in said county, on the — 

day of , in the year of our Lord 17 — , levy the 

said writ of execution on a certain tract or parcel of 
land, shown to me by the said J. W., as the property 
of B. G., the within named debtor, situate, lying and 
being in — — aforesaid, and bounded as follows, to 
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wit : Beginning (here imert the bounds of the land as 

set off), and afterwards, to wit, at aforesaid, on 

the day and year last aforesaid, I caused the same land, 
with the appurtenances thereof, to be appraised by P. 
P., I. N. and I. S., good and lawful freeholders of the 
vicinity, chosen, appointed, and sworn as the law di" 
rects, who, on their oaths, have appraised the same at 
the sum of £10 10s. 5d., lawful money, to full satis- 
faction of the within writ of execution, and the legal 
cost thereon arising, as stated in the bill hereunto an- 
nexed, and on the same — day of , in the year of 

our Lord 17 — , 1 delivered possession of the above de- 
scribed premises to the said J. W., and caused him to 
become seized thereof. ' 

In witness whereof I have hereunto sub- 
scribed my name, and affixed my seal, the 
day and year above contained. 

J. B. [seal.] 



Record of a Cause before a Justice of the Peace, on a 
Note, with Several Pleas of Offset and Appeal. 

Butland ) Be it remembered, That at a Justice's 
County. S Court, holden at Rutland, in the County ' 
of Rutland, on the 3d day of October, in the year of 
our Lord, 1791, before N. 0., Justice of the Peace for 
the County aforesaid, E. B., of Rutland aforesaid, was 
summoned (or attached) to answer to J. 8., of the 
same place, in an action of the case on note ; Where- 
upon the plaintiff in Court complains, that the defend- 
ant, in and by his certain note in writing under his 0n note « 
hand, bearing date the 4th day of May, in the year of 
our Lord 1790, and now exhibited to Court, promised 
16 
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the plaintiff, for value received, to pay to him the sum 
of «£3, lawful money, with interest, on the first day of 
October then next ; which promise the defendant hath 
not performed, though often requested, to the plaintiff's 
damage J64, for which he brings suit. 
Defendant's And the defendant in Court pleads and says, that he 

promise. did not promise as the plaintiff hath alleged, and 
hereof puts himself on a jury of the country for trial. 
And he further says that the plaintiff is indebted to 
him in divers sums of money ; for this, to wit, that on 
the fifth day of January, in the year of our Lord 1791, 
and before the commencement of the present action, 
the plaintiff being indebted to the defendant in the sum 

mon^yhid and^f «£2 5s., for so inuch money had and received to the 
use of the defendant, at the instance and request of 
the plaintiff, he, the plaintiff, did promise to pay to the 
defendant the said sum of £2 5s. when he should be 
requested.* And also for this, that the plaintiff, on 
the fourth day of March, in the year of our Lord, 
1791, and before the commencement of his, the plain- 
tiff's action, being indebted to the defendant in the sum 

ey laid out m and of £1 2s., for so much money by the defendant laid 
out and expended for the use of the plaintiff, and at His 
request, he, the plaintiff promised to pay to the defen- 
dant the said sum of XI 2s., when thereto requested. 
And also, for this, that the plaintiff, in and by his eer> 
onNote. ^in note ^ un( j er tfo hand, dated the 5th day of May, 

in the year of our Lord 1791, and now exhibited to 
the Court, promised the defendant, for value received, 
to pay to him fifteen shillings lawful money, on demand; 
which said sum was due and payable before the com- 
mencement of the plaintiff's said action. All which 
• said sums are due and owing to the defendant from the 
plaintiff; he therefore prays the same may be set off 

r — " — 

* This form of record for a declaration or plea, will be proper in 
all cases where one party hasjn any way^reeeivcd money, which he 
ought in equity and good conscience to pay to the other. 
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against the plaintiffs demand, and that the defendant 
ma j recover the balance thereupon due to him. 

m 

And the plaintiff says, that as to the £2 5s. and 
XI 2s. by the defendant above mentioned, he ac- 

% « i % * i. i * i • iii PTffastothe 

knowledges, that he did assume and promise as he hath money, did 

° r promise. 

alleged. Ani as to the note, by the defendant above 
mentioned, he 8 ys, that he did not promise, and hereof 

... .« . c , , , r . . , To the note did 

puts frmself on a jury ot the country for trial. „ not promise. 

And he further says, that the defendant is indebted 
to him in divers other sums, lor this, to wit, that on 
the first day of June, in the year of our Lord 1790, at 
the plaintiff and defendant came together, com- 
puted and settled their book accounts, and there was 
found due to the plaintiff the sum of six shillings lawful ^f 1 J, ln seiueof 
money, which the defendant then and there acknowl- * ccoant 
edged in writing under his hand ; and being therefore 
liable, promised to pay the same to the plaintiff. — And 
also for this, to wit, that on the 14th day of July, in 
the year of our Lord 1790, and before the commence* 
ment of the plaintiff's action, the defendant being in- 
debted to the plaintiff, in the sum of 18s. for goods by 
the plaintiff sold aud delivered to the defendant,, at his 
instance end request, promised to pay to the plaintiff 
the said sum of 18s. when requested; yet he hath not 
performed his said promises, but the sums aforesaid are 
now due and owing to the plaintiff; he therefore prays 
that the same may be set off against the aforesaid de- 
mands of the defendant, and he the plaintiff may 
recover the balance, etc. 

A n-t the defendant says, as to the several demands aStpRffise.* 1 * 
of the plaintiff .in offset, last above mentioned, he did 
not promise as the defendant hath alleged ; and of this 
he puts himself on a jury of the country for trial, j^ 
Wherefore it is awarded that a jury immediately come, 
good and lawful men of the vicinity, who are of kin 
neither to the plaintiff nor defendant, for the trial of 
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Verdict 



Appeal. 



the issues aforesaid, between the parties aforesaid ; and 
afterwards, to wit, on the same 3d day of October, 
1791, come the jurors of the jury aforesaid, to wit, A. 
M , S. T., I. K., P. N., D. S., and E. L., good and 
lawful men, and are sworn upon that jury, to give a 
true verdict between the parties aforesaid ; who, upon 
their oaths, say, that they find for the plaintiff to recover 
•fthe defendant, the sum of £'Z lawful money, dam- 
ages, and his costs : wherefore, it is adjudged by the 
said Justice, that the plaintiff recover of the defendant 
the said sum of £3 lawful money, and the sum of 18s. 
for his costs in and about this suit. 

And now the defendant, within two hours after the 
rendering of the aforesaid judgment, prays that an ap- 
peal may be granted him, in the matters aforesaid, to 
the county court, next to be hoiden at Rutland, in and 
for the county of Rutknd, on the — day of November, 
in the present year of our Lord 1791. It is thereupon 
ordered that the defendant be allowed his appeal. 

The defendant as principal, and W. S. & I. K., as 
sureties, recognized to the plaintiff in the sum of £20 
for the prosecution of the said appeal, in due form of 

law. 

The foregoing is a true copy from the record 
[l.S.] with a miuute of the recognizance, exam- 
ined by 

N. 0. Justice of Peace. 

A copy of the writ should be annexed. 

N. B. — The form used in a plea of offset, will serve 
as the form of a declaration in all cases of a similar 
nature. 



Trespass, Assault and Bittery. 

Be it remembered. That at a Justice's court, hoiden 
at Jutland, on the 10th day of May, in the year of our 
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Lord 1792, before N. O., justice of the peace for said 
county, A. 8., of said Rutland, was attached, to an- 
swer to P. P., of the same place, in a plea of trespass, 
with force and arms, whereupon the plaintiff before the 
court, complains, that at Rutland aforesaid, on the 2d 
day of May instant, the defendant did an assault make 
upon the body of the plaintiff, and him beat, bruise, 
wound and evilly entreat, while he the said plaintiff 
was in the peace of the state, and about his own busi- 
ness ; to his damage, as he says, <£4 lawful money •; to 
recover which he brings suit. And on the same 10th 
day of May comes here the defendant} and says, that 
he is not guilty, as the plaintiff against him hath al- 
leged, and ot this he submits to the said justice for 
trial, and the plaintiff doth the same. Whereupon the 
said justice havii g duly heard and considered the 
proofs and al.egatkms of said parties, finds that the de- 
fendant is not guilty, as the plaintiff hath alleged, and 
therefore adjudges that the defendant be thereof ac- 
quitted, and that he recover of the plaintiff his costs in 
and about this suit by him expended, taxed by the said 
justice at 15s. and thereof he may have execution. 

N. O. Justice of Peace. 



Action on Book Account. 

Be it remembered. That at a Justice court, holden 
at Rutland, in the county of Rutland, on the 4th day 
of June, in the year of our Lord 1792, before N. 0., 
justice of the peace for said county, D. H. of Pittsford, 
in said county, was summoned to answer to M. P. of 
Rutland aforesaid, in an action on book account, where- 
upon <he plaintiff, here in court complains, that before 
the £4vh day of May, last past, the defendant .was in* 
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debted to the plaintiff on book, to balance book accounts, 
the sum of £3 lawful money, which he has never paid, 
to the plaintiff's damage j£4. 

And the defendant here in court says, that he does 
not owe the plaintiff as he hath alleged, and he further 
says, that there is subsisting between the plaintiff and 
defendant mutual accounts, yet unsettled, he therefore 
prays that the same may be tried by a jury of the 
country ; wherefore, it is ordered that a jury immedi- 
ately come, good and lawful men of the country, who 
are ot kin neither to the plaintiff nor to the defendant, 
to recognize between the said parties in the matters 
aforesaid. Afterwards, to wit, on the sime 4th day of 
June, in the year of our Lord 1792, aforesaid, come 
the jurors of the jury aforesaid, to wit, A. R., etc., 
good and lawful men, and are sworn upon that jury, to 
give a true verdict between the parties aforesaid, who 
upon their cath say, that the defendant is indebted to 
the plaintiff, the sum of 10s. to balance their book ac- 
counts, they therefore find for the plaintiff to recover 
of the defendant, the aforesaid sum oi 10s. lawful money 
and his costs. Whereupon it is adjudged and ordered, 
by the said justice, that the plaintiff recover of the de- 
fendant, the aforesaid sum of 10s. and his costs, taxed 
at lbs. lawful money, and thereof he may have execu- 
tion. 

N. 0. Justice of Peace. 



On note, the defendant being out of the State. 

Rutland j Be it remembered, That at a justice's court, 
County. \ holded at Rutland, in the County of Rut- 
land, on the 7 th day of August, in the year of our Lord 
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1791, C. D., of was by his property attached. to 

answer to A. S., in an action on note, whereupon the 
plaintiff here in court complains, that the defendant in 
and by his certain note in writing, under his hand, 
dated the 27th day of April, in the year of our Lord 
1790, and now exhibited to the court, promised the 
plaintiff to pay to him, for value received, the sum of 
£2 4s. lawful money on demand, with interest; yet 
the defendant hath never performed his said promise, 

to the plaintiff's damage as he saith, the sum of j£3 to 
recover which he brings suit. 

And because it appears to the said justice here, that 
the defendant at the time of serving the writ of the 
plaintiff in this action, was absent out this state, and 
hath not returned within the same, since that time, it is 
therefore ordered that this court, with the action afore* 
said, be adjourned until the 30th day of this instant 
August, at 2 of the clock, afternoon of said day, at 
this place ; at which day comes the plaintiff, and be- 
cause the said defendant hath not returned within this 
state, and it doth not appear that the said defendant 
hath had any notice of the plaintiff's said action, com- 
menced against Ihe defendant as aforesaid ; it is 
therefore ordered that this court, with the action afore- 
said, be further adjourned, until the 25th day of 
September now next, at 2 of the clock afternoon of 
said day, at this place; at which day comes the 
plaintiff, and the defendant being three times solemnly 
called, doth not come, but therefore maketh default ; 
whereupon it is adjudged and ordered by said justice, 
that the plaintiff recover of the defendant the sum of 
£2 9s. damages, and the sum of 8s. 6d. for his costs, 
and hereof he may have execution. 

N. 0. Justice of Peace. 
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The Declaration in Trover i*, by reason of the fiction* 
too intricate to be introduced into justice records. It 
is conceived tha f the following form^ which contains 
the substantial part of the pleadings in that action^ 
may well be adopted. 

Rutland ) Be it remembered. That at a justice's 
County. ) court, holden at Rutland, in the county of 
Rutland, on the 17th day of November, in the year of 
our Lord 1791, before N. 0., justice of the peace for 
said county, John Brian, of said Rutland, was sum- 
moned to answer to James Morey, of the same place, 
in an action on the case ; whereupon the plaintiff here 
in court complains, that at Rutland aforesaid, on the 
23 1 day of October last past, the defendant took and 
detained from the plaintiff, one certain two year- >\& 
steer, of a red color, the property of the plaintiff, of 
the price and value of £3, and did, at Rutland afore* 
said, on the day and year last aforesaid, without law or 
right, convert the steer aforesaid to the defendant's 
use — to the plaintiff's damage, as he says, j£3, to re- 
cover which, he brings suit. 

And the defendant, because he is not prepared for 
his defence in that behalf, prays that this action may 
be adjourned until the 25th day of instant November. 
Whereupon it is ordered by the said justice, that this 
court, with the said action, be adjourned until the 25th 
day of instant November, at 9 of the clock in the fore- 
noon of said day, at this place. And the same time is 
given to the parties aforesaid. At which d.iy come the 
said parties, and the defendant pleads and says, that 
he is not guilty as the plaintiff hath alleged, and hereof 
puts himself on a jury of the country for trial ; where- 
fore it is awarded that a jury immediately come, etc. 
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Recognizance in an Appeal, certified at large. [See 

p. 132, ante] 

Rutland ) Be it remembered, That on the 3d day 
County. ] of October, in the year of our Lord 1791, 
beforeN. 0.. justice of the peace for the county afore- 
said, personally appeared E. B., of Rutland, in said 
county, principal, and J. 6. and S. F., of the same 
place, sureties, a.id acknowledged themselves jointly 
and severally indebted to J. S., of said Jutland, in the 
sum of <£20 lawful money, to be levied of their, and 
each of their goods and chattels, lands and tenements ; 
and for want thereof, on their bo lies, if default be made 
in the condition following : 

The condition of the above recognizance is such that 
if the said E. 6. shall prosecute his appeal now prayed 
out against J. S., to effect, and answer and pay all in- 
tervening damages occasioned by reason of the delay, 
to the said E. B., with additional costs, in case judg- 
ment be affirmed, then this recognizance to be void, 
otherwise of force. 

Taken and acknowledged this 3d day of 

[l.s.] October, in the year of our Lord 1791, 
before 

N. p. Justice of Peace. 



A Recognizance to be sent up by a Justice of the Peace, 

in a Criminal Prosecution. 
Rutland j Be it remembered, That on the 24£h day . 
County. \ of June, in the year of our Lord 1792, 
before N. , justice of the peace for the county of 
Rutland, personally appeared L. I., of Rutland, in said 
county, principal, and E. P. and J. 0., of the same 
place, sureties, and acknowledge themselves jointly and 
severally indebted to the Treasurer of the State of 
17 
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Vermont, in the sum of £500 lawful money, to be 
levied of their, and each of their goods and chattels, 
lands and tenements ; and for want thereof, on their 
bodies, if default be made in the condition following : 

The condition of the above recognizance is such, that 
if the above named L. I., charged before me with 
having counterfeited, and assisted in counterfeiting the 

current coins of this State of Vermont, shall make his 
personal appearance before the supreme court, to be 
holden at Rutland, in and for the county of Rutland, 
on the 2d Tuesday of August now next, and answer to 
the mattess and things, which shall then and there be 
objected to him in this behalf, shall abide the order of 
the said supreme court, and not depart without leave 
of the same, then this recognizance to be void, other- 
wise of effect. 

Taken and acknowledged this 4 th day of 
[l.s.] August, in the year of our Lord 1791, 
before 

N. 0. Justice of Peace. 



Ricognizancefor a Witnsss to appear and testify. 

Rutland j Be it remembered. That on the 21th day 
County, ) of June, in the year of our Lord IV 92, 
before N. O. justice of the peace for the county of 
Rutland, personally appeared T. T. of Rutland, in said 
county, and acknowledged himself indebted to the 
Treasurer of the State of Vermont, in the sum of £30 
lawful money, to be levied of his goods and chattels, 
lands and tenements, and for want thereof, on his body, 
if default be made in the condition following : 

The condition of the above recognizance is such, that 
if the above named T. T., shall appear before the su- 
preme court to be holden at Rutland, in and for the 
county of Rutland, on the 2d Tuesday of August now 
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next, to testify his knowledge in a certain prosecution 
in behalf of the State of Vermont against L. J. of — 
and shall not depart without the leave of said court, 
then this recognizance to be void, otherwise of force. 
Taken and acknowledged this 24th day of 
[l.s.] June, in the year of our Lord 17s2, be- 
fore 

N. 0. Justice of Peace. 



Record of a Criminal Prosecution bqfore a Justice of 

the Peace. 

State op Vermont, vs. C. D. 
Rutland ) Be it remembered^ That at a justice's 
County. ) court, holden at Kutland, in the county of 
Butland, on the 16th day of February, in the year of 
our Lord 1792, before N. 0. justice of the peace for 
said county 5 G. D. of was brought to answer to 

complaint exhibited to the said justice by A. K., one 
of the grand-jurors for said county, who complains that 
at Rutland, aforesaid, on the 12th day of February 
instant, the said C. D. did, with force and arms, an 
assault make upon the body of one I. P. of said Rut- 
land, the said I. P. then being in the peace of the 
state, and about his own lawful business, and did then 
and there beat, bruise, wound and evilly entreat the 
said I. P., and other wrong, then and there did against 
the peace and dignity of the state ; and the said C. D. 
being put to answer to said complaint, pleads and says 
that he is not guilty, and puts himself on a jury of the 

country for trial ; wherefore it is awarded that a jury 
immediately come, good and lawful men of the vicinity, 
to make deliverence between the State of Vermont and 
the said C. D. And afterwards, to wit, at Rutland 
aforesaid, on the same 16th day of February aforesaid, 
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come the jurors of the jury above mentioned, to wit, 
A. B., etc., good and lawful men of the vicinity, and 
are sworn on that jury to make true deliverance be- 
tween the State of Vermont and the said C. D.; who 
on their oaths, say, that the said C. D. is guilty of the 
facts charged against him in said complaint. Where- 
fore the said justice doth adjudge and sentence the said 
C. D. to pay a fine of 15d. lawful money, to the treas- 
urer of the said town of Rutland, and costs of this 
prosecution, taxed at 19s. and to stand committed until 
he haye complied with said sentence. 

N. 0. Justice of Peace. 



Warrant of commitment on the above sentence. 

To the Sheriff, etc. 

Rutland j Whereas, C. D. of ' was, on the 

County, j complaint of A. B , one of the grand-jurors 
for said county, this 16th day of February, in the year 
of our Lord 1792, before one N. O., Justice of the 
Peace lor said county, duly convicted of an assault and 
battery on the body of one I. P. of Rutland, in said 
county, and was thereupon sentenced to pay a fine of 
168. lawful money, to the Treasurer of the town of 
Rutland, aforesaid, and the sum of 19s. costs of prose- 
cution, and the said C. D. having neglected and refused 
to perform said sentence. These are therefore, 

By the authority of the State of Vermont, to com- 
mand you to take the body of the said C. D., and 
him commit to the keeper of the gaol in said Rutland, 
within the said prison, who is hereby commanded to 
receive ihe said C. D. and him keep in safe and close 
custody, until he pay to the treasurer, aforesaid, the 
sums being £ 1 lawful money in the whole, and for this 
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warrant, together with the cost of this commitment, and 
his own fees, or until the said C. L>. be otherwise dis- 
charged by due course of law. Hereof you may not 
fail of this precept and your doing herein make due 
returns to me according to law. 

Given under my hand at Rutland, this 16th 
day of February, in the year of our Lord 
1792. 

N. 0. Justice of Peace. 



Warrant of commitment for not finding Sureties. 

Rutland ) ' Whereas, at Rutland, in the county of 
County. ) Rutland, on the 24th day of June, in the 
year of our Lord 1792, L. I. of said Rutland, was on 
a charge of having aided and assisted in counterfeiting 
the current coin of this state, by me, N. 0., justice of 
the peace for the said county, ordered to fiud good and 
sufficient sureties, for his appearance before the supreme 
court, next to be holden at Rutland, in and for said 
county, on the 2d Tuesday of August, in the year of 
our Lord 1792, to answer to matters and things, which 
should then and there be objected to him in that behalf ; 
and the said L. I. having neglected and refused to find 
sureties for his appearance aforesaid. — These are there- 
fore. 

By the authority of the State of Vermont, to com- 
mand you to take the body of the said L. I. and him 
commit to the keeper of the gaol in said Rutland, 
within the said prison, who is hereby commanded to 
receive the said L I. and him keep in safe and close 
custody, so that he be had to appear before the said 
supreme court to be holden at Rutland aforesaid, on 
the 3d Tuesday of August aforesaid, or until he find 
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good and sufficient sureties for bis appearance as afore- 
said, or be otherwise discharged by due course of law. 
Of your duty herein fail not. Make due return of this 
precept according to lave. 

Given under my hand at Rutland, the 25th 
day of June, in the year of our Lord 1792. 

N. 0. Justice of Peace. 



A TABLE 



OP THI 

PRINCIPAL MATTERS CONTAINED IN THE REPORT, 



ASSUMPSIT.— Where the plaintiff might have had trover, for a note in the hands 
of the defendant; if the note be sold, he may have assumpsit for the money. 
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